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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
The Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—JULY 1981 
AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


*Happy VALLEY Farms. AMA Docket No. F&V 917-1. 
Denial of application for interim relief 


AGRICULTURE MARKETING ACT, 1941 


AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. I&G 
Docket No. 68. Consent as to Frank R. West 

GREAT WESTERN PACKING COMPANY and DALE CLARK. 
Docket No.9. Order staying imposition of sanctions 

MIRMAN BROTHERS, INC. FSQS Docket No. 15. Decision 
and Order 
Order — Consent by the parties after appeal 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., and 
CHARLES D. OLSEN. I & G Docket No. 60; In re Na~- 
TIONAL MEAT PACKERS, INC. and C & M MeEaT PACKING 
Corp. FMIA Docket No. 26; Jn re NATIONAL MEAT 
PACKERS, INC., C & M MEAT PACKING CorP., and THOMAS 
MoNnLEON. FSQS Docket No. 7. Consent as to National 
Meat Packers, Inc.,C & M Meat Packing Corp., and Thom- 
as Monleon 

REBHAN R&W Meat COMPANY. 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


HRYCHIW, Dr. WAYNE. VA Docket No. 6. Dismissal 
ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 


ALEXANDER, RUDOLF. AWA Docket No. 150. Default 

ALLEN, WARREN. AWA Docket No. 156. 

BARKER, NAT M. and Louise E. BARKER, d/b/a BROKEN PINE 
RABBITRY. AWA Docket No.159. Consent 

Bou, MR. Tim J. AWA Docket No. 140. > 

DAVENPORT, JOHN D. T. and WILLIAM I. Swain, d/b/a JUNGLE 
Wonbers Circus. AWA Docket No. 129. 

ERDTSIECK, ALBERTAA. AWA Docket No. 146. 

Fee, Mrs. BERNICE. AWA Docket No. 132. 

GALLOP, VAUGHN. AWADocketNo.155. Order Vacating 
Default Decision and Remanding Proceeding 

* JACKSON, VERA. AWADocketNo.163. Consent 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


JANSSEN, SHIRLEY. AWA Docket No.149. Consent 

LISLE, SONDRA. AWA Docket No. 154. 

Lower, Mary JEAN, d/b/a WoopWIND KENNELS. AWA Dock- 
et No. 107. Dismissal 

Maurry BIOLOGICAL COMPANY, Inc. AWA Docket No. 
147. Consent 

Morse, ARTHUR C. AWA Docket No. 160. 


PAMPERED Pets,INc. AWA Docket No. 103. 

Rau, CHARLES L. and THE BLACK LAGOON, INC. 
No. 141. Default 

Von UHL, JULIUS. AWA Docket No. 133. 

WALKER, EVELYN L. AWA Docket No. 137. Consent 

WEILAND, PAUL. AWA Docket No. 148. Consent 

WINTER, WALTER and JANE WINTER, d/b/a WINTERVALE KEN. 
NELS. AWA Docket No. 157. Default 

*Woopy, ORVILLE and ANNA. AWA Docket No. 153. 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


DAVENPORT PACKING Co., INC. FMIA Docket No. 48. 
plation and Order on the record at oral hearing 
Modification of order 

*FAMOUS BRANDS, LTD. FMIA Docket No. 49. Consent 

FULTON MEAT MARKET. FMIA Docket No. 46. Consent 

MLoToK BEEF COMPANY, INC., and GERALD DAVID. FSQS 
Docket No. 16. Consent 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., and 
CHARLES D. OLSEN. I1&G Docket No.60; Jn re NATION. 
AL MEeEaT Packers, INc. and C & M MEaT PACKING 
Corp. FMIA Docket No. 26; In re NATIONAL MEAT 
Packers, INc., C & M MEaT PACKING CorP., and THOMAS 
MOoNLEON. FSQS Docket No. 7. Consent as to National 
Meat Packers, Inc., C & M Meat Packing Corp., and Thom- 
as Monleon 

*OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 

38 and PPIA Docket No. 3. Order remanding case to 
PORTRAYED AW OURO 6.5 o ysis vidio os sete helene Role che eo aie ele Sa 919 

Ricu, Louis, Foops. FMIA Docket No. 45. Dismissal 

TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 
40. Decision and Order 
Stay Order — pending judicial review 

WYSZYNSKI PROVISION COMPANY. FMIA Docket 
41. Decision and Order 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


*LANDRUM, Davin and Dorotuy HALSEY v. JOHN BLOCK, Secre- 
tary of Agriculture, United States Department of Agricul- 
ture. (USDA HPA Docket No. 148) Denial of Motion for 
Preliminary Injunction 
*WALL, RICHARD v. DEPARTMENT OF AGRICULTURE. (USDA HPA 
Docket No. 87) Affirms Secretary’s decision ........... 0.000 ee eee euee 927 


DISCIPLINARY DECISIONS: 


BEECH, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & RAY 
GILMER. HPA Docket No. 103. Consent—Dismissed 
as to Ray Gilmer 

BEECH, S.W., CHESTER B. MarBry and THOMAS 
WRIGHT. HPA Docket No. 108; and Ray GIL- 
MER. HPA Docket No. 116. Consent — Dismissed as 
to Ray Gilmer 

BLADES, GEORGE and LEROY FRANKS. HPA Docket No. 
178. Consent as to George Blades 

BREEDLOVE, ED. HPA Docket No. 167. 

BuRTON, THOMAS JR. and LEROY FRANKS. HPA Docket No. 
154. Consent aa to TRomMas Barton Dies. hccs en eek eo Oe ee Re Ree 

CHRISTMAS, JOE. HPA Docket No. 98. Consent 

*CHRISTMAS, JOE and Jog FLEMING. HPA Docket No. 
144, COnsentas t6u6e CArsINNe ei co Seinen take. eh eee ewes 

CLINTON, GEORGE and SANDY Goss. HPA Docket No. 
147. Consent as to George Clinton 
Consent as to Sandy Goss 

CROWDER, DUDE. HPA Docket No. 75; BILLy HALE. 

Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order — dismissed as to Wink 
Groover 
Order Denying Petition to Modify Order as to Dude 
Crowder 

Dick, RoDNEY W. and EARNEST P. KNIpP. HPA Docket No. 
179. Consent as to Earnest P. Knipp 

FLEMING, PREACH. HPA Docket No. 76. 

*HAMILTON, VERNONL. HPA Docket No. 182. 

HORENBEIN, BARRY and MARILYN HORENBEIN, and GARY ED- 
WARDS and CARL Epwarps, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
TNS SERINE 6 ek os Poco ovrckds iw eee we A ROT es ae ee eae 

JOHNSON, MATTHEW and FRANK WITHERSPOON. HPA Docket 
No. 99. Withdrawal of Complaint 

JOHNSON, RALPH. HPA Docket No. 143. 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


LEE, JIMMY and JIM REESE. HPA Docket No. 134. 
sent as todJimmy Lee 
Decision and Order as todim Reese 

LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
111. Stay Order 

MARTIN, JOE. HPA Docket No. 127. Dismissal 

Murphy, L. M. HPA Docket No. 170. Consent 

Myers, KENNETH. HPA Docket No.146. Consent 

PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153. Consent as toFloyd M. Perkins 
Consent as to Mike Oppenheimer 

*RowLAND, DALE. HPA Docket No. 178. 

SmitH, Davip. HPA Docket No. 145. 

VAN CLAYTON, JOE, SR. HPA Docket No. 166. Consent 

VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Sr. anddoe Van Clayton, dP. ..0. ce ccccss ccvceessecenses 
Consent as to Dale Barnes 

WOooSLEY, JOEL and MERRILL STUART. HPA Docket No. 
131. Consent as to Merrill Stuart 
Decision and Order as to Joel Woosley 

YOUNG, RONAL. HPA Docket No. 141. 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, ET AL. (USDA P & S Docket No. 5712) Secre- 
tary’s decision affirmed 

COLLIER, SIDNEY D. and Louis PAUL MARSH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDA P & S Docket No. 5892) Secretary’s deci- 
sion reversed 

Corona LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDA P & S Docket No. 5030) Secretary’s 
decision affirmed 

DEJONG PACKING CoMPANY, and Mt. VERNON MEAT Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy. 
GRADE Foop PRoDUCTS CORPORATION v. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P & S Docket No. 
5087) Secretary’s decision affirmed 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Court Decisions—Cont. 


JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
Inc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (USDA P & S Docket No. 5371) Secretary’s deci- 
sion affirmed 

PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIA- 
TION v. EZRA MARTIN COMPANY ET AL. Memorandum and 


UNITED STATES OF AMERICA v. PALMER G. HuLincs. (USDA 
P&S Docket No. 5136) Secretary’s decision affirmed 
Utica PACKING COMPANY, a Michigan Corporation and DaviD 

FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of Agriculture and CAROL FOREMAN, Assistant Secretary of 
Agriculture and DoNALD Houston, Administrator of Food 
Safety and Quality Services of the United States Depart- 
ment of Agriculture and THE UNITED STATES OF AMER- 
IcA. (USDA P &S Docket No. 5455) Secretary’s decision 

affirmed 


DISCIPLINARY DECISIONS: 


ANDERSON, JACK and HaGAN STOCKYARD, INc. P&S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tunc Order, modifying effective date 

of consent order 

Supplemental Order, suspension terminated 

AMHERST COUNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
Louise B. HowELt. P&S Docket No. 5824. Supple- 
mental Order, suspension terminated 

BLUEGRASS PACKING Co. P&S Docket No. 5881. Default 

BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 5763. 
Decision with respect to Bradley Livestock Auction, Inc 
Supplemental Order, suspension terminated 

BRADY, RICHARD. P&SDocketNo.5829. Default 
Supplemental Order, suspension terminated 

BRowER, NEFF, Livestock, INc. P & S Docket No. 
5861. Consent 
Supplemental Order, suspension modified 

Brown, BLLyA. P&S Docket No. 5828. 

“BROWN, LarryJ. P&S Docket No. 5903. 

BUTCHER, WILLIAM. P&S Docket No. 5738. 

C & C LIVESTOCK AND PACKERS, Inc. P & S Docket No. 
5878. Consent 

CAUGHMAN, FRANKIE W., JR. P&S Docket No. 5824. De- 


*Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


CLINGAN, FRANKLIN MILLARD. P & S Docket No. 5820. 


CONSUMER Foops Co., d/b/a CONSUMER CATTLE COMPANY. 
P & S Docket No. 5866. Consent 
Cook, JOHN, d/b/a JOHN COOK CATTLE and ATHENS CUSTOM 
KILL. P&S Docket No. 5869. Consent 
DAWSON, BERNARD L. P&S Docket No. 5879. 
DEATS & DEATS CATTLE CoO., INC. d/b/a SANTA FE LIVESTOCK Com. 
MISSION Co. P&S Docket No. 5843. Consent 
Detroir VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 
DUNNEGAN, DONALD L. P&S Docket No. 5852. Consent . 
*DuQuoin PACKING ComPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921. Con- 
sent as to DuQuoin Packing Company, Decatur Packing Di- 
vision 
EDWARDS, JOHN W., an individual, and R & D INVESTMENTS, INC., 
a corporation d/b/a EpWARDS Bros. PACKING CoM. 
PANY. P & S Docket No. 5847. Default 
EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
Supplemental Order, suspension terminated 
FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P & S Docket No. 5736. Con- 
SGNAE TIO DVN ERE COTEE RCL REIEG IN 5555-6 cS a STN 5 nue couse ra Piao acaaes, 8 ara Rare ae 
FANNING, MourRIs. P&S Docket No. 5807. Default 
FEIDER PACKING COMPANY, INC. P & S Docket No. 
5873. Consent 
FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 
FRIO LavESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HARRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 
Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III and WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 
5618. Consent as to Frosty Land Foods International, 
Inc. and Lorenz Neuhoff, II 
GETTYSBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Consent 
RAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE WER- 
NER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P&S 
Docket No. 5874. Consent as to Grand Island Livestock 
Auction, Inc 
Consent as to Don and Arlyne Werner 
*Consent as to Richard A. Galusha 


* Current month July 1981 decisions. 
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CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P&S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 
Hamata, Ep. P&S Docket No. 5816. Consent 
HENIFIN, CALVIN, d/b/a HENIFIN LIVESTOCK. P &S Docket No. 
5776. Supplemental Order, suspension terminated 
Hi, DENNIs G. P&S Docket No. 5804. Consent 
INGRAM, JAMES R. P&S Docket No. 5836. Dismissal 
* JEFFERS, JAMES R. and CHARLES W. JEFFERS. P & S Docket 
No. 5821. Dismissal 
*JOHNSTON PacKING Co., INC. P & S Docket No. 5894. 
Consent 
*JoHNSTOWN Livestock SALES, Inc. P & S Docket No. 
5875. Consent 
KinG MEAT PACKING CoMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, 
GABRIEL KAHN, and ROBERT Moran.  P & S Docket No. 
5576; and Jn re UNION PACKING COMPANY, and ROBERT 
MILLER, ROBERT MorRAN, and ARTHUR TUVERSON. P&S 
Docket No. 5579. Dismissal 
KLINE, LOUIS, INC. P&S Docket No. 5833. 
*Knopp, JOHNE. P&S Docket No. 5800. 
KRUuSE, HARLAN. P&S Docket No. 5857. Consent 
LEAVELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE CoMPANY, INC., CAL- 
VIN A. BLoop, EpGAR C. (BARNEY) STEPHENS, SPENCER LIVE- 
STOCK, INC., MOUNTAIN STATES CATTLE COMPANY and MI. 
CHAEL F. DONALDSON. P & S Docket No. 5707. Con- 
sent as to Orie S. LeaVell, d/b/a LeaVell Cattle Company 
Consent as to Richard W. Baldwin 
Order Dismissing Appeal by Respondent Spencer Live- 
BEC he orca helena) dL OO Te re 783 
LiGHT, GeEoRGE E., III, and LicgHT CaTrLeE Company, INC. 
P&S Docket No. 5822. Decision and Order 
*LoGAN, J.C., JR. and Jimmy LOGAN, d/b/a Jimmy LoGaN LIVE. 
STOCK. P & S Docket No. 5913. Consent as to J. C. 
ANAT BRS uses wis 0h a: ea abn Riel Br AIA ROP CE A 8 53, 938 
LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P&S Docket No. 5868. 
MALONE, PATRICK D. P&S Docket No. 5803. 
McCoy, DENNY J. and T C CaTTLE Company, INc. 
Docket No. 5718. Consent 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*McKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN- 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 
5916. Consent as to McKinley- Winter Livestock Com- 
PRIBGIDTE CO OWPNETEY MIRC. 5 S58 5.5. sain 5 2 heh -hhaha os er obsNal et eaghietts bony al ow BeaPouairs AeVolesene 940 
*Consent as to Winter Livestock Commission Company, 
Inc. 
“ConsentastoGerald Jerry"ANglin 6.0.50 c ce cee ens vvclecenenareas 945 
*Consent as toJohn E. “Jack” Steinmitz 
McMICHAEL, WILLIAM R. P & S Docket No. 5771. Con- 


MEATXcoRP and MEL NEALE. P & S Docket No. 5801. 
Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 
5769. Consent 

MENDICOA, MEDESTO. P&S Docket No. 5762. 

Murco, INc. P&S Docket No. 5854. Consent 

MYERS, HowarD R. P&S Docket No. 5745. Consent 

NEELY, FRANKLIN, d/b/a MARKLE PIG COMPANY. P &S Docket 
No. 3852. Supplemental Order, suspension terminated 

NIGG, VINCENT A. P&S Docket No. 5819. Consent 

NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Consent 

NOWELL, Don d/b/a PARK RIVER LIVESTOCK EXCHANGE. 
Docket No. 5872. Default 

PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 


QUALITY HoG AND CATTLE COMPANY, INC., a corporation, and AR- 
THUR E. ZANS, an_ individual. P & S Docket No. 
5723. Default 
REBIK, LEONARD d/b/a ReBik AUCTION YARD. P & S Docket 
No. 5775. 
REESE, JIM. P&SDocketNo.5818. Default 
RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
E. Loomis, and WILLIAM G. DoyLeE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
Consent as to Robert B. Stainbrook, Patricia E. Loomis, 
and William G. Doyle 
Consent as to Belknap Livestock Market, Inc. ...........cccccccucuces 
Consent as toIndiana Livestock Auction, Inc. .......... ccc cc eu ceeaees 
RICHARDS, RONNYE d/b/a RONNYE RICHARDS LIVESTOCK Co. 
P&S Docket No. 5865. Default 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


SALT ForK CoRPORATION and RODNEY HUGHES. P &S Docket 
No. 5808. Consent 
SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. 
Supplemental Order, suspension terminated 
Scumitt PACKING Co., INC. and H. P. Scumirt, JR. 
Docket No. 5813. Consent 
SCHULTZ, GLEN L. P&S Docket No. 5851. Consent 
SELLERS, BRUCE L. P&S Docket No. 5802. Consent 
SHasta Livestock AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Supplemental Order, 
suspension terminated 
SIMON, RONALD. P & S Docket No. 5770. Consent 
SouTH Dakota LIVESTOCK SALES COMPANY. P & S Docket No. 
5788. Consent 
*THoMPSON, DALE and JACK THomMPSON. P & S Docket No. 
5908. Consent 
TRINKLE, O. W. d/b/a Victor Hoc Buyers. P & S Docket No. 
5850. Consent 
UNIONVILLE SALES Co., INC. P & S Docket No. 5327. Deci- 


Supplement to Initial Decision 

WARRINGTON MEAT PackING ComPaANy, INc. P & S Docket 
No. 5862. Consent 

WASHINGTON Livestock AUCTION, INc. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 

Warts, GENE. P&S Docket No. 5830. Default 

WILLARD, VANCEK. P&S DocketNo.5792. Consent 

Yost Pack, INc., a corporation, JOHN N. Yost, and JERRY J. 
Yost, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. andJohn N. Yost 
Dismissal as toJerry J. Yost 

ZAKRZEWSKI, THOMAS, SR. P & S Docket No. 5805. Con- 


ZyYLsTRA, HENRY P., EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P&S Docket No. 5853. Consent 


REPARATION DECISIONS: 


FUGATE, JOHN N., II v. Dewey VANcE. P & S Docket No. 
5712. Decision and Order 
* Order on Reconsideration 
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LANE, THOMAS E. and RoBert D. LANE d/b/a LANE Bros. CATTLE 
Co. v. GatL F. SOHLER d/b/a StocKMEN’s LIVESTOCK AUC- 
TION COMPANY, and JIMMY BOECKMAN. P & S Docket No. 
5698. Decision and Order 
Order on Reconsideration 

LIEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COoFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn 

Lona, W. D. v. MAXWELL & FuRNISH LIVESTOCK CoMMISSION Co., 
Inc. and MARTIN HALFERT. P & S Docket No. 
5710. Dismissal 

WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and Don 
MANNING. P&S Docket No. 5715. Dismissal 


CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


COURT DECISIONS: 


AMERICAN Fruit PUuRVEYORS, INC. v. UNITED STATES, ET 
AL. (USDA PACA Docket No. 2-4355) Petition denied 


DISCIPLINARY DECISIONS: 


ALEXANDER BROS. PRODUCE, INC. PACA Docket No. 
2-5658. Default 

AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 
2-4355. Order vacating Stay Order 

*C.B. Foops, Inc. PACA Docket No. 2-5544. _ Decision 
and Order 

C & W SALES, INC. PACA Docket No. 2-5691. Default 

CIMINO’ BROTHERS PRODUCE, _INC. PACA Docket No. 
2-5727. Default 

Cary Housk, INc. PACA Docket No. 2-5629. Consent 

CoLumBUS FRUIT CompPANyY, INC. PACA Docket No. 
2-5538. Decision and Order 
Stay Order 

Conrée, INC. PACA Docket No. 2-5681. 

FAMULARO, INC. PACA Docket No. 2-5696. Default 

Fink’s Potato SERVICE. PACA Docket No. 2-5719. De- 


GARY’S PRODUCE Co. PACA Docket No. 2-5744. 
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*GROWER’S PRIDE, INC., a/t/a RANGE WEST, LTD. PACA Docket 

No. 2-5687. Default 

HARDCASTLE PRODUCE, Co., a/t/a HARDCASTLE WHOLE- 
SALE. PACA Docket No. 2-5653. Default 

Harvest House MARKETING CorP., USA. PACA Docket No. 
2-5662. Default 

KALER PRODUCE CoMPANY, INC. PACA Docket No. 2-5679. 
Default 

MEL’s PRODUCE, INC. PACA Docket No. 2-5690. Default 
Order Dismissing Respondent’s Petition for Reconsidera- 


MENDENHALL DISTRIBUTING Co., INC. PACA Docket No. 
2-5682. Default 
MENDEZ PRODUCE, RUDY. PACA Docket No. 2-5599. 


MERBERG, N., & Son, INc. PACA Docket No. 2-5677. 
Consent 

Morris PRODUCE. PACA Docket No. 2-5651. 

PASSAFIUME, JOHN JOS., Fruit Co., INC. PACA Docket No. 
2-5702. Default 

POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. Default 

ROZAK’S PRODUCE Co., INC. 
Decision and Order 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Decision and Order 


WANNAMELON, INC. PACA Docket No. 2-5666. Default . 
REPARATION DECISIONS: 


A &L Porato Co., INc. v. ALL Pro Potato Co. PACA Docket 
No. 2-5618. Dismissal Order 

ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN LEAR, d/b/a KEN 
LEAR TRUCKING v. CLARENCE MAYFIELD PRODUCE CO., 
INC. PACA Docket No. 2-5588. Dismissal 

ACOSTA GROVES v. CALAVO GROWERS OF CALIFORNIA. PACA 
Docket No. 2-5585. Dismissal 

ALLEN, RUSSELL W. v. NEW ENGLAND FARMS, INC. 
Docket No. 2-5647. Partial Dismissal Order 

ARKANSAS TOMATO COMPANY v. M-K & Sons PRODUCE Co., 
Inc. PACA Docket No. 2-5661. Order Granting Pe- 
tition to Reopen 

BAGASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
Inc. PACA Docket No. 2-5732. Undisputed 
amount, order for 
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BATAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. Dismissal 
BEAVER BROOK FARMS, INC. v. LORD BROTHERS, INC. 
Docket No. 2-5627. Decision and Order 
*BENCHMARK BROKERAGE, INC. v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5738. Default 
BLUE ANCHOR, INC. v. E. M. MALLET, INC. PACA Docket No. 
2-5555. Dismissal 
BLUE GOOSE GROWERS, INC. v. LOUIS FISHGOLD, INC. 
Docket No. 2-5688. Dismissal 
BONITA PACKING COMPANY t/a BETTERAVIA FARMS v. ROYCO PRo. 
DUCE CORPORATION a/t/a ROYAL PRODUCE OF HOus. 
TON. PACA Docket No. 2-5723. Default 
Boston TOMATO Co., INC. v. COLLEY-Woops, INC. PACA 
Docket No. 2-5652. Dismissal 
BOWLIN, BILL C., Co., INC. v. FINK’S POTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 
*ByRNES, JOSEPH F., PRopuce, INC. v. KALECK DISTRIBUTING 
Co. PACA Docket No. 2-5707. Decision and Order . 
C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. PACA 
Docket No. 2-4808. Decision and Order 
C. & G. ONION ComPANY, INC. v. BUSHMAN’S INC. PACA Dock- 
et No. 2-5570. Dismissal Order 
*CAAMANO Bros., INC. v. SOUTHLAND PRODUCE Co., a/t/a WEST 
Fruit Co. PACA Docket No. 2-5715. Decision and 


*CaLAVO GROWERS OF CALIFORNIA v. INTERNATIONAL Foop Mar. 
KETING, INC. PACA Docket No. 2-5645. Dismissal 
CAL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 
CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 
CASTANEDA, RICARDO d/b/a PENINSULA VEGETABLE EXCHANGE v. 
VALLEY BROKERAGE, INC. PACA Docket No. 2-5512. 
Dismissal 
CLEVELAND CELERY MARKET COMPANY v. CENTRAL Foops, INC., 
Formerly EMPIRE Foops, Inc. PACA Docket No. 
2-5694. Decision and Order 
*CLouD PRODUCE INC. v. JACK MALL Potato Co. PACA Dock- 
et No. 2-5592. Decision and Order 
CooPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE Co., 
INC. PACA Docket No. 2-5523. Decision and Order 


* Current month July 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Decisions—Cont. 


DautTo, RALPH, & Sons, INC. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


DeLuca, Louts v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order 
*Duna, A., & Sons, INc. v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5518. Dismissal 
ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH Fruit & PRopUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. Decision and Order 
FARM PAK PRODUCTS, INC. v. JOE ROSENTHAL & SONS. PACA 
Docket No. 2-5672. Decision and Order 
*FRESH FoopS OF CALIFORNIA, INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. 2-5649. Decision and Order 
FRUITS OF FouR SEASONS v. COLUMBUS FRUIT Co. PACA 
Docket No. 2-5633. Decision and Order 
GarciA, J. M., PRODUCE, INC. v. ENRIQUE LAZCANO, d/b/a HEN- 
RY'S PRODUCE. PACA Docket No. 2-5625. Decision 
and Order 
GARIN, THE, COMPANY, v. M. OFFUTT BROKERAGE Co. 
Docket No. 2-5710. | Undisputed amount, order for 
Stay Order 
Order on Reconsideration 
*GaRIN, THE, Co. v. NATIONAL FRESH FruIT & VEGETABLE CO., 
INC. PACA Docket No. 2-5654. Decision and Order 
*GaRIN, THE, COMPANY v. MIKE PHILLIPS ENTERPRISES, 
INC. PACA Docket No. 2-5709. Decision and Order 
GARY’S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA 
Docket No. 2-5541. Decision and Order 
GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. uv. 
KODAMA/SCHULMAN' Co., INC. PACA Docket No. 
2-5548. Order on Reconsideration 
GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 
GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. PACA 
Docket No. 2-5655. Reparation Order 
GLass, RICHARD A., COMPANY, INC., v. D. J. FoRRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 
GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 
GREEN VALLEY PRODUCE Co-OP v. SPIZMAN FRUIT COMPANY. 
PACA Docket No. 2-5606. Dismissal 
*GRIFFIN-HOLDER Co. v. JOSEPH MERCURIO PRODUCE CorP. 
PACA Docket No. 2-5718. Decision and Order 
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GRIZZARD, JIMMY, SALES, INC. v. LLOYD C. MYERS d/b/a LLOYD 
MYERS Co. PACA Docket No. 2-5638. Decision and 


HELMS Potato Co. v. JIMMY SHMON d/b/a JIMMY SHMON 
ComPpANy. PACA Docket No. 2-5678. Reparation 


HicH & Micuty Farms, Inc. v. H.R. BUSHMAN & SON 
CORP. PACA Docket No. 2-5562. Decision and Or- 


Hunts Point ToMATO Co., INC. v. CORY FARMS, INC. PACA 
Docket No. 2-5590. Decision and Order 

JULES PRODUCE Co., INC. v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 

KERN RIDGE GROWERS, INC. v. T.J. POWER & COM. 
PANY. PACA Docket No. 2-5632. Decision and Or- 


Order on Reconsideration 

KISER & SONS, INC. v. CLARY HOUSE INC. PACA Docket No. 
2-5621. Stay Order 

LA MANTIA-CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE 
(Co. INC. PACA Docket No. 2-5608. Decision and 


LA MANTIA-CULLUM-COLLIER & COMPANY, INC. v. C. L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order 

LAMANUZZI AND PANTALEO, LTD. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 

LINDEMANN FArRMS, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Order on Reconsideration 

M&M Tomato Co., INC. v. RoycO PRODUCE CORPORATION a/t/a 
ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5724. Decision and Order 

MaGIc VALLEY PRopucE, INC. v. E. & R. BROKERAGE and/or 
HousE OF GOooD CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 

MCRAE PRODUCE Co., INC. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Order on Reconsideration 

MENDELSON-ZELLER Co., INC. v. AIRLINE PRODUCE Co. 
Docket No. 2-5656. Decision and Order 

*MIzOKAMI BROTHERS OF ARIZONA, INC. v. FARMERS SALES, 
Inc. PACA Docket No.2-5749. Dismissal 

MOoNc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER- 
PRISES, INC. PACA Docket No. 2-5497. Dismissal 

MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 

MOUNTAIN MIsT PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No.2-5620. Stay Order 
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MouraDIcK, Cy, AND Sons, Inc. v. D.J. Forry 
INC. PACA Docket No. 2-5557. Dismissal Order 
Mutr-ROBERTS COMPANY, INC. v. ROYCO PRODUCE CORPORATION 
al/tla RoYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5739. Default 
MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 
Docket No. 2-5736. Undisputed amount, order for 
NALBANDIAN Farms, INC. v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5726. Undisputed 
amount, order for 
Order on Reconsideration 
NORTH SHORE PRODUCE Co., INC. v. EASTCO PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5609. Decision and 


Norton, J.R., COMPANY v. CHRISTMAN PRODUCE COM. 
PANY. PACA Docket No. 2-5737. Admission of Lia- 


Pass Farm, INc., d/b/a SUN City FARMS v. SALAH A. GOUDA, 
d/b/laGoupa GROVES. PACA Docket No. 2-5648. _—De- 
cision and Order 

PREFERRED TOMATO CoRP. v. COLUMBUS FRUIT CO., 
PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 

PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COM.- 
PANY. PACA Docket No. 2-5513. Decision and Or- 


Process SUPPLY COMPANY, INC. v. PERFECT POTATO CHIPS, 
INC. PACA Docket No. 2-5577. Decision and Order 

PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. 2-5516. Dismissal 

PuRE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and Order 

READY PAC PRODUCE, INC. v. MEL'S PRODUCE, INC. PACA 
Docket No. 2-5650. Dismissal 

ROBINSON COMPANY, C.H. v. Fort PIERCE TOMATO GROW. 
ERS. PACA Docket No. 2-5628. Decision and Order 

ROBINSON CoMPANY, C. H. v. RoycoO PRODUCE CORPORATION a/t/a 
RoyaAL Propuce oF Houston. PACA Docket No. 
2-5721. Default 

RusKOWSKI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
Inc. PACA Docket No.2-5517. Decision and Order 

SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 
Company. PACA Docket No. 2-5712. Reparation 
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*SALINAS LETTUCE FARMERS COOPERATIVE v. GEORGALOS DISTRIB- 
UTING Co. PACA Docket No. 2-5659. Dismissal 
SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 
SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 
SENINI ARIZONA, INC. v. C.H. ROBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 
Skyview COOLING CoMPANY v. ROYCO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Default 
*Sun FRresu, INC. v. TOMMIES CELLO-PaK, INC. PACA Docket 
No. 2-5792. Reparation Order 
Sunny Fars, INC. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
a/tla HRDLICKA BROS. PRODUCE Co. PACA Docket No. 
2-5612. Decision and Order 
*TENNECO WEST, INC. v. LOWELL PropucE, INc. | PACA Docket 
No. 2-5789. Stay Order 
TRI-Boro FRUIT Co., v. DINO DISTRIBUTORS, INC. PACA Dock- 
et No. 2-5568. Decision and Order 
Ucon PRODUCE, INC. v. ROYCO PRODUCE CORPORATION a/t/a Roy- 
AL ProDUCE OF Houston. PACA Docket No. 2-5733. 


VALLEY HARVEST DISTRIBUTING, INC. v. E. L. Kempr & SON, 
Inc. PACA Docket No.2-5611. Stay Order 

WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a NA- 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605. Decision and Order 

WESTRICK, RAy, FARMS, INC. v. THE A. E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. Kempr & Sons, INc. PACA 
Docket No. 2-4866. Stay Order 

WHEELER, WARREN, INC. v. ANCHOR Foop PRODUCTS, INC., t/a 
Famous Foop PRODUCTS. PACA Docket No. 2-5616. 
Decision and Order 

WORLD WIDE PRODUCE BROKERS, INC. v. CHARLES C. COLLINS 
d/b/a COLLINS BROKERS PropUCE Co. PACA Docket No. 
2-5639. 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING Uv. 
CAL-WEST PACKING Co.,INc. | PACA Docket Nos. 2-5545 
and 2-5546. Decision and Order 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
EUSEBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision and Order 
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* AcosTA GROVES v. HISPANIC Foon DisTRIBUTION CorP. PACA 
Docket No. RD-81-176 
AGRI, SALES v. THURSTEN P. CANTRELL & Don R. BEASLEY d/b/a 
DELTA PRoDUCECo. PACA Docket No. RD-81-145 
AMERICAN BANANA Co., INC. v. FSD INDUSTRIES. PACA Dock- 
et No. RD-81-61 
* AMERICAN FINE Foons, INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. 
RD-81-193 
AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL Foop 
SALES & ServICE, INC. | PACA Docket No. RD-81-121 
AMERICAN PRODUCE Co. v. RASHED CORPORATION a/t/a JOHNNY’S 
FRUIT MARKET. PACA Docket No. RD-81-114 
ANTIGO POTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-93 
*ANTLE, Bun, INC. v. PUPILLO FRuIT COMPANY. PACA Docket 
No. RD-81-171 
ANTLE, BUD, INC. v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-54 
*Armata, E., Inc. v. A. C. PRODUCE, INC. PACA Docket No. 
RD-81-152 


*BalLLik, JACK T., Co., INc. v. T. W.A., INc. | PACA Docket 
No. RD-81-189 

*BaILLig, JACK T., Co., INC. v. THURSTEN P. CANTRELL and Don R. 
BEASLEY d/b/a DELTA PRODUCE Co. PACA Docket No. 
RD-81-159 

Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 


BERWICK VEGETABLE COOPERATIVE v. SAM RUBY EXPORT 

Co. PACA Docket No. RD-81-99 
*“Bic RED” TOMATO PACKERS v. JACK F. BECKUM d/b/a BATESVILLE 

TOMATO HOUSE. PACA Docket No. RD-81-172 

BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 

BORDGES, ALEX, COMPANY v. SAM WANG Foop Corp. PACA 
Docket No. RD-81-34. Stay Order 

Brown, Mort, Inc. v. ALEX J. BorDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-133 

BRUNNER PRODUCE COMPANY v. VALDEZ BROKERAGE CO. 
PACA Docket No. RD-81-95 

CALIFORNIA FRuIT COMPANY v. E. VEGA & SONS PRODUCE. 
PACA Docket No. RD-81-132 

CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 
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*CAPPELLO, J & L, FARMS v. CHARLES D. QUARELLI, JR., d/b/a 
QUARELLI DISTRIBUTING a/t/a Q DISTRIBUTING. PACA 
Docket No. RD-81-91. Order Denying Motion to Re- 


CAPURRO, FRANK, & SON v. CHRISTMAN PRODUCE Com- 
PANY. PACA Docket No. RD-81-141 
CARTANZA, PHILLIP P. d/b/a SHADYBROOK FARMS v. EASTCO Pota- 
TO DISTRIBUTORS, INC. PACA Docket No. RD-81-131 
CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Docket 
No. RD-81-76 
*CHAPMAN FRrutt Co. Inc. v. HARRIS ENTERPRISES, INC. a/t/a ENDI- 
CoTT PRODUCE Co. PACA Docket No. RD-81-183 
CLARK, CHARLES HAROLD d/b/a ALFRED BROBACK & COMPANY v. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 
*COASTAL MARKETING ASSOCIATES INC. v. PRODUCE ASSOCIATES 
INC. PACA Docket No. RD-81-164 
COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET BAS. 
KET. PACA Docket No. RD-81-80 
*CoLoRADO Potato GROWERS EXCHANGE v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-149 
*CoLORADO PoTATO GROWERS EXCHANGE v. H & H DIstTRIBUTING 
Co. PACA Docket No. RD-81-156 
COLORADO POTATO GROWERS EXCHANGE v. SOUTHERN INSTITU- 
TIONAL Foop SALES & SERVICE, INC. PACA Docket No. 


COLORADO POTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN. v. AL-JACS, 
INC. PACA Docket No. RD-81-42 

COUTURE FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-81-96. Dismissal 

CROWN PACKING CoMPANY, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

DAUITO, RALPH & Sons, INc. v. TWIN STATES MARKETING COo., 
INC. PACA Docket No. RD-81-81 

*Davigs, K. M., Co., INc. v. INDIANA Hrrcuinc Post Corp. a/t/a 

HITCHING Post MKT. PACA Docket No. RD-81-185 

DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 
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FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. v. 
BorDGEs Co. PACA Docket No. RD-81-85 

ForD Bros., INC. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-103 
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HunT Or COMPANY a/t/a PLANTATION PRODUCE COMPANY uv. 
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*J.D. DistRIBUTING Co. v. T. W.A., Inc. | PACA Docket No. 
RD-81-188 

KAMINISKI, ALBERT v. JOHN H. MEYER d/b/a MEYER 
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DROUBIE d/b/a NORTH STAR SALES. PACA Docket No. 
RD-81-135 

MacI, INC. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT MAR- 
KET. PACA Docket No. RD-81-117 
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House. PACA Docket No. RD-81-179 
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Co. PACA Docket No. RD-81-190 
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Order Denying Motion to Reopen 
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Docket No. RD-81-55 
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INC. PACA Docket No. RD-81-153 
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Docket No. RD-81-154 
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INC. PACA Docket No. RD-81-66 
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SAHARA PACKING COMPANY v. TOMMIES CELLO-PAK, INC. 
PACA Docket No. RD-81-110 

Sam, A., & Sons Propuce Co., INc. v. CHARLES D. GOFORTH, SR. 
d/b/a Fink’s Potato SERVICE. PACA Docket No. 


Sam, A., & Sons Propuce Co., INC. 
INC. PACA Docket No. RD-81-108 

SAULSBURY Bros., INC. vu. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-44 

Scott, D. E., & Sons v. JoY’S WHOLESALE PRODUCE. PACA 
Docket No. RD-81-139 

SIGMA PropucE Co., INC. v. FELIX G. RODRIQUEZ and ROBERT 
RopRIQUEZ d/b/a RopRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-101 
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SuN HARVEST, INC. v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DistRiBUTING. | PACA Docket No. 
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INC. PACA Docket No. RD-81-87 
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Docket No. RD-81-128 
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DUCE. PACA Docket No. RD-81-191 
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TRIBUTION Corp. PACA Docket No. RD-81-194 

*Ucon Propuce, Inc. v. DELTA PRopuceE Co. PACA Docket 
No. RD-81-147 
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Docket No. RD-81-105 
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No. RD-81-170 
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Docket No. RD-81-187 
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Corp. PACA Docket No. RD-81-178 

VITRANO, TONY, COMPANY v. QUALITY PropUCE Co., INC. 
PACA Docket No. RD-81-126 

WALKER PRODUCE INC. v. JIMMY SHMON d/b/a JIMMY SHMON Com. 
PANY. PACA Docket No. RD-81-59 

WALSH, WARREN LEE, SR. d/b/a WALSH TROPICAL FRUIT SALES v. 
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WATERVLIET FruiT EXCHANGE, INC. v. ELDRIDGE DISTRIBUTING, 
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Foops, INc. PACA Docket No. RD-81-52 
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PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 


*WALKER, JOHN. Application No. 7200036. Decision and Order 
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AGRICULTURE DECISIONS 


*OKLAHOMA BEEF AND PROVISION Co., INc. FMIA Docket No. 38 
and PPIA Docket No. 3. Order remanding proceeding to 
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AGRICULTURE MARKETING ACT OF 1937 
Cite as 40 A.D. 913 


(No. 20,761) 


In re HAPPY VALLEY FARMS. AMA Docket No. F&V 917-1. Order 
issued July 14, 1981. 


Interim Relief, denied without prejudice 


Where petitioners request for interim relief is denied without prejudice to its right to again 
request interim relief if the new regulation does not permit petitioner to market its 
pears in the manner it requested. 


Charles Schwartz, Oakland, California, for Petitioner. 
Morris L. Selinger, for respondent. 


Order issued by Donald A. Campbell, Judicial Officer. 


DENIAL OF APPLICATION 
FOR INTERIM RELIEF 


This is a proceeding under § 8c (15) (A) of the Agricultural Marketing 
Act of 1937, as amended (7 U.S.C. § 601 et seq.). It was instituted by a 
Petition For Exemption From Marketing Order and an Application For 
Interim Relief filed by the petitioner on June 23, 1981. Petitioner’s com- 
plaint is that its russeted organic pears cannot be marketed pursuant to 
Marketing Order No. 917 and the regulations thereunder and that the 


Pear Commodity Committee of the California Tree Fruit Agreement, in 
making its recommendations for regulations, did not give consideration 
to factors involving organic pears in accord with 7 C.F.R. § 917.40 (b). 

Although the current grade regulation issued pursuant to this Market- 
ing Order does require that pears be free from damage caused by russet- 
ing, such regulation, by its terms, expires on July 31, 1981 (45 F.R. 
51179). Hence it must be assumed that petitioner’s objection is to a re- 
placement regulation to take effect on August 1, 1981. 

The Pear Commodity Committee has recently made recommendations 
to the Department for a new regulation which would allow petitioner to 
market its pears in the manner it requests in its petition herein. The De- 
partment is currently in the process of preparing a regulation which is in 
accord with the recommendations of the Committee. Accordingly, peti- 
tioner has failed to demonstrate that interim relief is necessary, and the 
petition for interim relief should be denied. 


ORDER 


Petitioner’s request for interim relief is denied without prejudice to pe- 
titioner’s right to again request interim relief if the new regulation does 
not permit the marketing of petitioner’s organically grown russeted 
pears. 





ANIMAL WELFARE ACT 
Cite as 40 A.D. 914 


(No. 20,762) 
Inre VERA JACKSON. AWA Docket No. 163. Decided July 2, 1981. 


Standards and regulations—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from violating the standards 
and regulations under the Act. Respondent is assessed a civil penalty of $1,000.00. 


Patricia V. Fettmann, for complainant. 
Vernon F. Duncan, Franklin, Nebr., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 


paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Vera Jackson hereinafter referred to as respondent, is an individ- 
ual whose mailing address is Naponee, Nebraska 68960. 

2. The respondent, at all times material herein, was not licensed un- 
der the Act or the regulations and standards promulgated thereunder. 

3. Respondent, during 1977 through 1980, housed dogs at her prem- 
ises in Nebraska. 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 





ORVILLE and ANNA WOODY 
Cite as 40 A.D. 915 


ORDER 


Respondent Vera Jackson shall comply with each and every provision 
of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) and the 
standards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) 
and shall cease and desist from any violation thereof. 

Furthermore, respondent is assessed a civil penalty of $1000.00 which 
shall be payable to the Treasurer of the United States by certified check 
or money order, and shall be forwarded to Patricia V. Fettmann, Office 
of the General Counsel, United States Department of Agriculture, Room 
2014, South Building, Washington, D.C. 20250, within 30 days from the 
date this Order becomes effective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 20,763) 


In re ORVILLE and ANNA WooDY. AWA Docket No. 153. Decided 
July 14, 1981. 


Regulations and Standards— Voluntary cancellation of license—Consent 


Where respondents consented to an order to cease and desist from failing to comply with 
the standards and regulations issued under the Act. Respondent’s license has been 
voluntarily cancelled and no new license shall be issued until respondents are in 
compliance with the Act. 


Alexandra Maravel, for complainant. 
Anna Woody, Galt, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as “the Act.” A complaint is- 
sued by the Administrator of the Animal and Plant Health Inspection 
Service pursuant to the Act (7 U.S.C. 2149 (a), (b) ) and the applicable 
Rules of Practice (7 CFR 1.133 (b) (1), .135) was served upon the re- 
spondents named herein. This decision is entered pursuant to the con- 
sent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondents admit the jurisdiction of the Secretary of Agriculture 
in this matter. The parties waive a hearing and further procedure in this 
matter and consent to the issuance of this decision agreed upon between 
them for the purpose of settling this matter. 





ANIMAL WELFARE ACT 
Cite as 40 A.D. 915 


FINDINGS OF FACT 


1. Orville and Anna Woody, herein referred to as respondents, are in- 
dividuals whose address is Route 2, Galt, Missouri 64641. 

2. At the time this proceeding was instituted the respondents held a 
class A license (No. 43 VAY) under the Act. 

3. Respondents’ license No. 43 VAY has been voluntarily cancelled. 


CONCLUSIONS 


Respondents’ admission of jurisdiction and the parties’ consent to the 
issuance of this decision without further procedure warrant the entry of 
such decision in this matter. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with business li- 
censed under the Act, shall cease and desist from failing to comply with 
the Act and with the regulations and standards for the humane han- 
dling, care, and treatment of animals issued pursuant to the Act and set 
out in Title 9, Chapter 1, Subchapter A of the Code of Federal Regula- 
tions. 

Respondents’ license No. 43 VAY has been voluntarily cancelled. No 


new license shall be issued to respondents until they have demonstrated 
compliance with the requirements of the Act and the regulations and the 
cease and desist order entered herein. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service upon the respondents. 

We hereby consent to the entry of this decision. 





FEDERAL MEAT INSPECTION ACT 
Cite as 40 A.D. 917 
(No. 20, 764) 


In re FAMOUS BRANDS, LTD. FMIA Docket No. 49. Decided July 17, 
1981. 


Withdrawal of inspection service—Held in abeyance 


Where respondent consented to an order withdrawing its inspection service for a period of 
one year. The one year period will be held in abeyance and not become effective for 
so long as respondent complies with the provisions of the order herein. 


Gregory Cooper, for complainant. 
S. M. Chris Franzblau, Newark, N.J., for respondent. 


Decision by John A. Campbell, Administrative Law Judge.. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. 601 et seq.), and the applicable Rules of Practice (9 CFR 
335.1 et seq.), to withdraw federal meat inspection service from re- 
spondent Famous Brands, Ltd. This proceeding was commenced by a 
complaint filed on March 13, 1981, by the Administrator of the Food 
Safety and Quality Service, United States Department of Agriculture, 
which is responsible for the administration of the Federal Meat Inspec- 
tion Act. The parties have agreed that this proceeding should be termi- 
nated by the entry of the Consent Decision set forth below and have 
agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of this Consent 
Decision only, respondent Famous Brands, Ltd., admits the Findings of 
Fact set forth herein, admits all of the jurisdictional allegations of the 
complaint, and waives: 

(a) Any further procedural steps; 

(b) Any réquirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise to challenge or 
contest the validity of this decision. 

2. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by respondent Famous Brands, Ltd., that it has violated the regu- 
lations or statutes involved. 


FINDINGS OF FACT 


1. Famous Brands, Ltd., hereinafter referred to as the respondent, is 
a corporation which operates a meat packing establishment at 33 Cen- 
tral Avenue, Passaic, New Jersey 07055. 





918 FEDERAL MEAT INSPECTION ACT 
Cite as 40 A.D. 917 

2. Respondent is, and at all times material herein was, the recipient of 
inspection service under Title I of the Federal Meat Inspection Act at 
said establishment. 

3. Respondent, on or about December 30, 1980, was convicted, in the 
United States District Court for the District of New Jersey, of five crimi- 
nal violations for preparing roast beef, which was capable of use as hu- 
man food, in a manner proscribed by 9 CFR 318.17 in that the cooking 
temperature was too low and, thus, salmonella bacteria were incubated 
(rather than destroyed), which caused the roast beef to be adulterated, in 
violation of Title 21, United States Code, Section 610 (a), and of five 
criminal violations for selling and transporting in commerce roast beef 
which was capable of use as human food and which was adulterated at 
the time of such sales and transportations in that it contained salmonel- 
la bacteria, in violation of Title 21, United States Code, Section 610 (c). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the Federal Meat Inspection Act 
(21 U.S.C. 601 et seq.) is, for a period of one year, withdrawn from and 
denied to respondent, its officers, directors, successors, and assigns, di- 
rectly or through any corporate or other device. This one year period of 
withdrawal and denial will be held in abeyance and will not become ef- 
fective: 

(a) For so long as, within two years of the effective date of this Or- 
der, respondent or any of its officers, employees, or agents do not violate 
(as that term is defined in paragraph II infra) any section of the Federal 
Meat Inspection Act involving the preparation, sale, transportation, or 
attempted distribution of any adulterated or misbranded product; and 

(b) For so long as, within two years of the effective date of this Or- 
der, respondent: 

(1) does not knowingly employ or add, in a responsibly connected 
position (as that term is defined in section 401 of the Federal Meat In- 
spection Act), any individual who has been convicted, in any federal or 
state court, of any felony, or more than one violation of any law, other 
than a felony, based upon the acquiring, handling or distributing of un- 
wholesome, mislabeled, or deceptively packaged food, or fraud in con- 
nection with transactions in food and 

(2) immediately terminates its connection with any such individ- 
ual, who becomes responsibly connected with respondent after the effec- 
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tive date of this decision, when that individual’s conviction becomes 
known. 

II. The term violate, as used in paragraph I (a) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed). This provision shall not preclude the referral of any such viola- 
tion to the United States Department of Justice for possible criminal or 
civil proceedings. 

III. This Order will become effective on July 12, 1981. 


(No. 20,765) 


In re OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 38 
and PPIA Docket No. 3. Order issued July 15, 1981. 


Case remanded for further proceedings 


John G. Liebert, Administrative Law Judge. 
Sally Lorange, for complainant. 
James L. Kincaid, Tulsa, Okla. for respondent. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER REMANDING PROCEEDING 
TO ADMINISTRATIVE LAW JUDGE 


This is an administrative proceeding for the withdrawal of Federal in- 
spection services under the Federal Meat Inspection Act (21 U.S.C. 
§ 601 et seq.) and the Poultry Products Inspection Act (21 U.S.C.§ 451 
et seq.) instituted by a complaint filed December 6, 1979, by the Admin- 
istrator, Food Safety and Quality Service, United States Department of 
Agriculture. 

The complaint alleges that respondent is unfit to engage in any busi- 
ness requiring inspection under the Acts, within the meaning of § 401 
of the FMIA (21 U.S.C. § 671) and § 18 of the PPIA (21 U.S.C. § 467), 
because respondent and C. William Lee, President and stockholder of 
the respondent, were convicted of certain crimes. 

After a hearing was held and complainant filed its brief, respondent’s 
attorney filed a Notification of Intent Not to File Brief, stating that re- 
spondent intended to seek voluntary withdrawal of inspection based on 
the poor health of its principal stockholder and chief operating officer. 

Pursuant to respondent’s request, the Acting Regional Director of the 
Meat and Poultry Inspection Service signed a form stating that inspec- 
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tion service was voluntarily withdrawn from respondent’s plant effec- 
tive April 25, 1980, as requested in the communication of April 24, 
1980, from Oklahoma Beef & Provision Company. 

As a result of the voluntary withdrawal of inspection services, Admin- 
istrative Law Judge John G. Liebert filed an initial decision and order 
on April 29, 1981, dismissing the complaint, stating: 


The action of the complainant (agency) in granting vol- 
untary withdrawal of inspection from respondent effec- 
tively achieves the result that complainant sought to ob- 
tain through the hearing process. As a consequence, such 
action, which is within the authority of complainant, has 
the effect of superseding this proceeding. Accordingly, no 
decision on the facts adduced at the hearing will be made. 


We conclude that, in the circumstances presented, the 
agency has settled the matter. We further conclude that no 
authority reposes in the Administrative Law Judge to add 
to, or detract from, the terms imposed by the complainant 
in granting withdrawal of inspection. There were no 
terms. We cannot then impose the sanction requested by 
complainant’s attorney in the amended proposed order 
[seeking a five-year denial of inspection]. The only appro- 
priate order is one dismissing the complaint. 


On May 28, 1981, complainant appealed to the Judicial Officer, and 
following the filing of respondent’s brief in opposition, the case was re- 
ferred to the Judicial Officer by the Hearing Clerk on June 25, 1981. 

I disagree with Judge Liebert’s view that the withdrawal of inspection 
services from respondent’s plant based upon its request when it ceased 
all business activities effectively achieves the result that complainant 
sought to obtain through the hearing process and supersedes the present 
proceeding. 

Both Acts provide that the Secretary may (for such period, or indefi- 
nitely, as he deems necessary to effectuate the purposes of the Acts) re- 
fuse to provide or withdraw inspection service with respect to any estab- 
lishment if he determines, after opportunity for a hearing, that the re- 
cipient is unfit to engage in any business requiring inspection because 
the recipient or anyone responsibly connected with the recipient has 
been convicted of certain offenses (7 U.S.C. §§ 467, 671). Pursuant to 
that statutory authorization, complainant seeks to have inspection serv- 
ices withdrawn from respondent for five years. The voluntary withdraw- 
al of inspection services because respondent ceased operations does not 
accomplish that purpose and does not make the present proceeding 
moot. 
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Judge Liebert relies on the fact that there were no terms imposed by 
the complainant in granting the withdrawal of inspection. But the Secre- 
tary has no statutory authority under either Act to provide inspectors 
and to furnish inspection service at a plant that is not engaged in 
slaughtering or processing operations. Both Acts provide for inspection 
only at plants that are engaged in slaughtering or processing within the 
purview of the Acts. When a plant ceases operations, the Secretary has 
no statutory authority to bargain with the plant as to the terms under 
which the Secretary will withdraw inspectors. 

In short, the action taken by the Acting Regional Director in with- 
drawing inspection when respondent ceased operations was (i) minister- 
ial in nature, (ii) required by the cessation of respondent’s business activ- 
ities, and (iii) irrelevant to the present proceeding. It did not achieve the 
purposes of the present proceeding to deny inspection to respondent for 
a fixed period of time. 

Accordingly, the proceeding should be remanded to the Administra- 
tive Law Judge for a determination on the merits. 

After inspection services were voluntarily withdrawn from respond- 
ent, Judge Liebert requested complainant to submit an amended pro- 
posed order in light of the changed circumstances of the case, and com- 
plainant proposed to deny inspection services to respondent for five 
years. Originally, complainant proposed a five-year denial of inspection 
services, but all but 30 days were suspended so long as C. William Lee is 
not associated with respondent, and respondent does not within two 
years violate the Act. Complainant’s new proposed order is much more 
severe than its original order, consisting of an actual five-year denial of 
inspection services rather than merely a 30-day denial (presuming the 
conditions of the original order were complied with). Such an increase in 
the severity of the order does not follow logically or reasonably from the 
mere fact that respondent has ceased operations. 

In view of the changed circumstances, complainant’s originally pro- 
posed order could have been effectuated by making the order effective 
upon the date it is determined, pursuant to respondent’s request, that in- 
spection service would otherwise begin. 

Complainant should, within 30 days after service of this order unless 
extended by the Administrative Law Judge, file a brief explaining its 
change of position with respect to the appropriate sanction in this case, 
or modifying its latest proposed sanction. 


ORDER 


The initial decision in this proceeding is set aside and the case is re- 
manded to the Administrative Law Judge for further proceedings con- 
sistent with this decision. 
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COURT DECISIONS 


DAVID LANDRUM and DOROTHY HALSEY v. JOHN BLOCK, Secretary of 
Agriculture, United States Department of Agriculture. Decided 
June 25, 1981. (Civil Action No. 81-1035) (USDA HPA Docket 
No. 148). 


UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE, 
COLUMBIA DIVISION 


BEFORE UNITED STATES DISTRICT JUDGE, THOMAS A. WISEMAN, JR. 
MEMORANDUM 


This case is before the Court on plaintiffs’ motion for a preliminary in- 
junction against ongoing administrative proceedings in which plaintiffs 
are being civilly prosecuted by defendant Secretary of Agriculture for al- 
leged violations of the Horse Protection Act of 1976, 15 U.S.C. §§ 1821- 
1831. In the alternative, plaintiffs seek a declaratory judgment that sec- 
tion 1825 (d) (5) of the statute unconstitutionally deprives plaintiffs of 
due process. The Court finds no adequate basis for ordering injunctive 
relief, but shall enter a declaratory judgment holding that section 
1825 (d) (5) must be interpreted in accordance with Rule 301, F.R. Evid.’ 

Plaintiffs also seek to enjoin the Department of Agriculture’s “severe 
sanction policy” under which the Department’s judicial officer purport- 
edly increases penalties for those defendants who appeal adverse find- 
ings of an administrative law judge. Because the Court finds that plain- 
tiffs presently have no standing to seek judicial relief from this policy, 
the merits of the claim will not be addressed. 


Constitutionality of Section 1825 (d) (5) 
This statute provides as follows: 


In any civil or criminal action to enforce this chapter or 
any regulation under this chapter a horse shall be pre- 
sumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both 
of its hindlimbs. 


Section 1821 essentially provides that the term “sore” describes a horse 
whose limbs have been artifically treated to cause soreness. Finally, sub- 
sections 1824 (2) and (7), for which plaintiffs are being prosecuted, pro- 
hibit owners and trainers from showing sored horses. (Plaintiff Halsey is 


1. The Court’s jurisdiction is founded on 28 U.S.C. § 1331 (federal question jurisdic- 
tion), or, alternatively, 15 U.S.C. § 1825 (d) (6). 
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the owner of the horse at issue in the administrative proceedings, while 
plaintiff Landrum is its owner.) The Act does not require knowledge of 
the horse’s soreness on the part of the owner or trainer; if the horse was 
sored, the owner and trainer are liable, even though they may not have 
known of the soring. 

The civil penalties are relatively harsh. Each violation is subject to a 
fine of up to $2,000 but, more significantly, an adverse determination 
can also result in disqualification from showing or exhibiting any horse 
for a period of not less than one year for the first violation, and not less 
than five years for subsequent violations. See 15 U.S.C. § 1825 (b) (1), 
(c). Plaintiffs in the instant case are charged with seven separate viola- 
tions, and thus could be barred from showing horses for an apparently 
indefinite period. In the case of plaintiff Landrum, the sanction of dis- 
qualification would prevent him from engaging in his livelihood, which 
consists of the training and showing of walking horses. 

Before reaching the merits of plaintiffs’ challenge, however, the Court 
must determine whether plaintiffs have standing to bring this action. To 
have standing to raise a court challenge to the statute, plaintiffs must 
show that the statute directly operates against them, an that it repre- 
sents a real threat of injury. See American Civil Liberties Union v. State 
of Tennessee, 496 F. Supp. 218, 221 (M.D. Tenn. 1980). There is no ques- 
tion that the provision in question is operating directly against plain- 
tiffs, because they are actively engaged in proceedings in which the pre- 
sumption applies. Moreover, the presiding ALJ has stated his intention 
to apply the presumption to the facts heard. Plaintiffs have also demon- 
strated the threat of real injury, in that a misapplication of the presump- 
tion could result in or at least substantially contribute to an adverse de- 
termination in the administrative proceedings. Consequently, the Court 
is satisfied that plaintiffs have standing to raise this challenge. 

The Court further finds that the doctrine of ripeness, as articulated in 
Abbott Laboratories v. Gardner, 387 U.S. 136, 18 L.Ed.2d 681, 87 S.Ct. 
1507 (1967), poses no bar to a judicial decision on the merits of this ac- 
tion. The Supreme Court wrote in Abbott Laboratories that the problem 
of ripeness “is best seen in a two-fold aspect, requiring us to evaluate 
both the fitness of the issues for judicial decision and the hardship to the 
parties of withholding court consideration.” The rationale of ripeness is 
“to prevent the courts, through avoidance of premature adjudication 
from entangling themselves in abstract disagreements over administra- 
tive policies, and also to protect the agencies from judicial interference 
until an administrative decision has been formalized and its effects felt 
in a concrete way by the challenging parties.” 387 U.S. at 148-49. The is- 
sue presented in this case is strictly a matter of law that the presid- 
ing ALJ has expressly refused to address, and thus the Court concludes 
that the question is fit for judicial decision. Moreover, the plaintiffs may 
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face the severe hardship of an inappropriate adverse determination if 
the presumption is unconstitutionally applied, while the prospect of ju- 
dicial intervention poses no significant demonstrated hardship to de- 
fendant. Finally, this adjudication has not unduly interfered with the 
administrative proceedings; indeed, the proceedings have continued 
while the Court has considered its decision in this matter. The Court 
therefore concludes that the issue is ripe for decision. 

Finally, defendant has asserted the doctrine of administrative exhaus- 
tion as a bar to this action, but that position has little merit. The exhaus- 
tion doctrine is inapplicable when, as in this case, the constitutional ade- 
quacy of administrative proceedings is the basic issue. See Gibson uv. 
Berryhill, 411 U.S. 564, 575, 36 L.Ed.2d 488, 93 S.Ct. 1689 (1973). Fur- 
thermore, the doctrine is particularly inapplicable in this case, because 
the ALJ has expressly refused to consider the constitutional challenge 
now raised in this Court, thereby leaving plaintiffs with no administra- 
tive remedy to exhaust in regard to the particular claim. 

Having reached the merits of this claim, the Court first observes the 
uncertainty as to what sort of presumption section 1825 (d) (5) refers to. 
It makes a considerable difference whether the statute refers to an irre- 
butable presumption, e.g., Vlandis v. Kline, 412 U.S. 441, 37 L.Ed, 2d 
63, 93 S.Ct. 2230 (1973); a presumption that merely shifts the burden of 
production, as exemplified by Federal Rule of Evidence 301; or a pre- 
sumption that shifts the ultimate burden of persuasion, e.g., Sandstrom 
v. Montana, 442 U.S. 510, 61 L.Ed.2d 39, 99 S.Ct. 2450 (1979). Irrebut- 
able presumptions are almost per se unconstitutional, even in civil cases, 
and thus the section 1825 (d) (5) presumption should not be treated as 
such. See Vlandis v. Kline, supra. On the other hand, presumptions that 
merely shift the burden of production on certain issues are almost per se 
constitutional, even in criminal cases. Cf. Sandstrom v. Montana, supra, 
442 US. at 516-19 (implying that a presumption imposing a burden of 
production on a criminal defendant would withstand constitutional 
scrutiny). Finally, presumptions that shift the ultimate burden of per- 
suasion generally satisfy due process requirements in civil cases, but are 
never permissible in criminal cases. Compare Dick v. New York Life In- 
surance Co., 359 U.S. 437, 3 L.Ed.2d 935, 79 S.Ct. 921 (1959), with 
Sandstrom v. Montana, supra. 

The Court concludes that administrative proceedings to assess civil 
penalties for violations of the Horse Protection Act are sufficiently crim- 
inal in nature that the presumption of subsection 1825 (d) (5) cannot 
constitutionally be treated as imposing the ultimate burden of per- 
suasion on respondents in those proceedings (or plaintiffs in the instant 
case). The statute itself provides for civil or criminal penalties, but a de- 
fendant who loses in a civil proceeding cannot fully escape the taint of 
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criminality. This is especially true in the case of horse soring violations 
of the type alleged, which carry a particularly unsavory stigma that 
would attach to an individual adjudicated as a violator, even on a civil 
basis. 

The Court is most impressed, however, by the shear magnitude of the 
potential civil penalties. Not only is a civil violator subject to a hefty fine 
(up to $2,000 per violation), but he can also be barred from engaging in 
his livelihood for a lengthy (and apparently indefinite) period. See 15 
U.S.C. § 1825 (c). While such a disqualification may be significantly 
less onerous than incarceration, it certainly elevates the seriousness of 
these violations into a range far above the usual type of civil adjudica- 
tion. 

Accordingly, the Court concludes that civil proceedings under the 
Horse Protection Act should receive far greater due process scrutiny 
than that usually applied to noncriminal matters. In particular, the 
Court finds it appropriate to look to the law regarding presumptions in 
criminal cases in determining how the presumption at issue should be 
applied. Caution in dealing with presumptions is especially appropriate 
in this case because a respondent in the civil proceedings in question is 
not protected by the standard of proof beyond a reasonable doubt that 
would apply in a true criminal case, despite the quasi-criminal nature of 
the potential sanctions. 

Given the quasi-criminal nature of civil proceedings under the Horse 
Protection Act, due process forbids the presumption of section 
1825 (d) (5) from shifting the burden of persuasion to defendants. Cf. 
Sandstrom v. Montana, supra. The burden of persuading the trier of fact 
that a horse was artifically sored remains with the Secretary from the 
beginning to the end of the administrative process. Due process does not 
require the Court to strike the presumption altogether, however, be- 
cause the presumption may constitutionally shift the burden of going 
forward with the evidence to a civil defendant, once the Secretary has 
introduced evidence of abnormal sensitivity or inflammation in a horse’s 
fore- or hindlimbs. Although F.R. Evid. 301 does not directly apply to 
this type of proceeding, see Rule 1101, F.R. Evid., the Court concludes 
that this Rule should be the model in assuring a constitutional interpre- 
tation of section 1825 (d) (5) 

Plaintiffs have failed to persuade the Court that no rational connec- 
tion exists between the fact proven (inflammation in both forelimbs or 
both hindlimbs) and the fact presumed (that the horse was artifically 
sored within the meaning of section 1821 (3) ). If that were the case, the 
presumption might be unconstitutional even with the limited construc- 
tion that the Court has imposed on it. See Barchi v. Sarafan, 436 F. 
Supp. 775, 784 (S.D. N.Y. 1977). Plaintiff has submitted numerous af- 
fidavits from veterinarians who state that abnormal sensitivity or 
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inflammation can be caused by any number of natural or accidental phe- 
nomena, but these affidavits do not suggest that a rebuttable presump- 
tion of artifical soring is irrational. The rebuttable presumption of 
artifical soring is reasonably related to the strong public policy interest 
involved, as articulated by Congress in section 1822 of the Act. Cf. 
Barchi v. Sarafan, supra (upholding a rebuttable presumption of a 
trainer’s responsibility for drugging a horse from post-race presence of 
drugs). 

Section 1825 (d) (5) may constitutionally be interpreted in accordance 
with Rule 301, F.R. Evid. Any construction placing a greater burden on 
a civil respondent violates the due process clause of the fifth amend- 
ment. The Court deems it unnecessary to enjoin the ALJ to follow such a 
construction in the absence of any reason to believe that the Court’s 
declaratory judgment will not be followed. See Poe v. Gerstein, 417 U.S. 
281, 948.Ct. 2247, 41 L.Ed.2d 70 (1974). 


SEVERE SANCTION POLICY 


Plaintiffs cannot be subjected to the allegedly coercive effects of the 
Secretary's “severe sanction policy” unless they are adjudicated as vio- 
lators in the hearing currently proceeding before the ALJ. Consequent- 


ly, the Court finds that they have no standing to challenge the policy at 


this time. The Court would observe that the issue of the policy’s constitu- 
tionality is currently under advisement in the Sixth Circuit. Wall v. 
United States Department of Agriculture, No. 79-3714 (argued June 15, 
1981). 


ORDER 


In accordance with the accompanying Memorandum, plaintiffs’ mo- 
tion for a preliminary injunction is denied. The Court hereby enters a 
declaratory judgment pursuant to 28 U.S.C. § 2201, that the presump- 
tion referred to in 15 U.S.C. § 1825 (d) (5) must be interpreted in ac- 
cordance with Federal Rule of Evidence 301. Any interpretation im- 
posing a greater burden on respondents in civil proceedings under the 
Horse Protection Act would violate the due process clause of the fifth 
amendment. The Court refuses to consider the merits of plaintiffs’ chal- 
lenge to defendant’s “severe sanction policy,” having found that 
plaintiffs have no standing to raise the issue at this time. 

This action disposes of the case. 
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RICHARD WALL v. DEPARTMENT OF AGRICULTURE. Decided July 10, 
1981. (Civil Action No. 79-3714) (USDA HPA Docket No. 87). 


UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 


BEFORE CHIEF CIRCUIT JUDGE EDWARDS, and CIRCUIT JUDGES LIVELY and 
JONES. 


ORDER 


Plaintiff appeals an order of the Secretary of the Department of Agri- 
culture that he violated Section 6 (2) (A) and (B) of the Horse Protection 
Act of 1970, 15 U.S.C. §1824 (A) and (B). The Secretary held that plain- 
tiff exhibited Joe’s Delight in a horse show, when it was sored. 

A primary issue on appeal is whether substantial evidence supports 
the Secretary’s finding. Though the Secretary acknowledged that “there 
appears to be a substantial and direct conflict on the point [of whether 
Joe’s Delight was sored]” we hold that the record contains substantial 
evidence that Joe’s Delight was sored and that Richard Wall knew or 
should have known of such. Dr. O. W. Hester studied Joe’s Delight when 
plaintiff rode it into the ring. Hester testified Joe’s Delight had an ab- 
normal gait characterized by an inordinately high lift. It would not stand 
at rest and seemed to experience pain and distress. Two veterinarians 
examined Joe’s Delight after the show. Drs. Wood and Thompson, based 
upon physical and thermographic examinations, concluded Joe’s Delight 
was sored. The Secretary rejected Wall’s explanation that the sand in the 
ring adhered to lubricant on the horse’s hooves and ankles to form an 
abrasion. 

Additionally, plaintiff was a professional trainer for thirteen years. 
He worked Joe’s Delight about 30-45 minutes per day three to five days 
per week for over a year. He spent additional time grooming the horse. 
His experience as a rider and assistant trainer over a long period creates 
too intimate a relationship to effectively claim ignorance. The Secretary 
rejected plaintiff's defense that Joe’s Delight exhibited only two of the 
twelve commonly used characteristics to identify a sored horse. 

Plaintiff also challenges the propriety of the Secretary’s remedial 
order. After hearing the evidence in this case, the ALJ fined plaintiff 
$2,000.00 and ordered him disqualified from exhibiting any horse in a 
show for a period of two years. Plaintiff appealed the ALJ’s decision to 
the Department of the Agriculture Judicial Officer. No cross-appeal was 
taken by the Secretary. In his decision, the Judicial Officer enhanced the 
penalties assessed by the ALJ and ordered plaintiff to pay $2,000.00 
and to be disqualified from exhibiting any horse in a show for a period of 
five years. Absent notice by cross-appéal that the Secretary sought to 
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augment the remedial order of the ALJ, the Judicial Officer’s decision to 
do so is an abuse of discretion. The ALJ heard the evidence and his find- 
ings of fact in support of his remedial order are not clearly erroneous. Cf. 
North Carolina v. Pierce, 395 U.S. 711 (1969) (augmented sentence pred- 
icated upon pursuit of statutory right of appeal of criminal conviction is 
a denial of due process). 

We have reviewed plaintiff's other allegations of error and find that 
they are without merit. 

Accordingly, the judgment of the Secretary disqualifying plaintiff for 
five years from exhibiting any horse in a show is VACATED and the 
case is REMANDED to the Secretary for entry of judgment reducing the 
disqualification to two years. In all other respects the judgment of the 
Secretary is AFFIRMED. 
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DISCIPLINARY DECISIONS 
(No. 20,766) 
Inre DALE ROWLAND. HPA Docket No. 178. Decided July 20, 1981. 


Sored horse—Civil penalty—Consent 


Where respondent consented to an order assessing him a civil penalty of $1,175.00, in con- 
nection with the showing and exhibition of a sored horse. 


Patricia V. Fettman, for complainant. 
David N. Patterson, Willoughby, Ohio, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed with the Hearing Clerk, USDA 
on February 9, 1981, by the Administrator, Animal and Plant Health In- 
spection Service, United States Department of Agriculture, alleging that 
the respondent had violated the Horse Protection Act as amended. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph 1 of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations of 
the complaint, waives oral hearing and further procedure, and consents 
and agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 


FINDINGS OF FACT 


(a) Dale Rowland, hereinafter referred to as respondent, is an individ- 
ual whose mailing address is P.O. Box 116, Sandyville, Ohio 44671. 

(b) At all times material herein, respondent was the trainer and ex- 
hibitor of a horse known as “Shadow’s Revenge.” 

(c) On or about May 22, 1980, at the Fun Show Horse Show, Shelby- 
ville, Tennessee, the respondent did show and exhibit the horse 
“Shadow’s Revenge.” 

(d) United States Department of Agriculture veterinarians deter- 
mined said horse was shown and exhibited while it was “sore,” as that 
term is defined in the Act and regulations. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, the following Order is 
issued. 


ORDER 


Respondent Dale Rowland is assessed a civil penalty of $1,750.00, 
which penalty shall be payable by certified check or money order to the 
Treasurer of the United States-and forwarded to Patricia V. Fettmann, 
Office of the General Counsel, Room 2014, South Building, United 
States Department of Agriculture, Washington, D.C. 20250. The terms 
of the payment of the civil penalty are as follows: Respondent shall im- 
mediately make an initial payment of $500.00. The remaining $1,250.00 
shall be paid in 11 equal payments of $113.64, the first day of every 
month, commencing on August 1, 1981, with the last payment being 
made on June 1, 1982. 

This Order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
Order is made upon respondent. 


(No. 20,767) 


In re VERNON L. HAMILTON. HPA Docket No. 182. Decided July 21, 
1981. 


Sored horse—Civil penalty—Consent 


Where respondent consented to an order assessing him a civil penalty of $1,000.00, in con- 
nection with the showing and exhibition of a sored horse. 


Aaron B. Kahn, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
AGREEMENT OF SETTLEMENT 


The parties to the above entitled action agree: 
(1) That the Secretary has jurisdiction over this action; 
(2) To the settlement of this action without the introduction of any 
evidence; 
(3) That by agreeing to this settlement, the respondent has not ad- 
mitted to having done any act which would have violated the Horse Pro- 
tection Act; and 
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(4) To the entry of a decision and order assessing a civil penalty 
against respondent in the amount of $1,000 which penalty shall be paid 
by certified check or money order payable to the Treasurer of the United 
States and sent to Aaron B. Kahn, Office of the General Counsel, Room 
2014-South Building, United States Department of Agriculture, Wash- 

ington, D.C. 20250. 


CONSENT DECISION 


This proceeding arises by reason of a complaint filed June 8, 1981, 
charging Respondent with having violated the provisions of the Horse 
Protection Act, as amended in 1976 (15 U.S.C. §§ 1821-1831), and the 
Regulations issued thereunder (9 CFR 11.1 et seq.). The parties having 
agreed to the entry of this Consent Decision and Order and the entry of 
such Decision and Order being authorized by the applicable Rules of 
Practice (7 CFR 1.138) the following Findings of Fact and Order are is- 
sued. 


FINDINGS OF FACT 


1. Respondent, Vernon L. Hamilton, is an individual who resides at 
Route 6, Box 411, Morehead, Kentucky 40351. 

2. Atall times material herein, Vernon L. Hamilton was the owner of 
the horse known as “Delight’s Stonewall,” which horse was shown, ex- 
hibited, and entered for the purpose of showing and exhibiting, at the 
Tennessee Walking Horse National Celebration, Shelbyville, Tennessee, 
on or about August 24, 1980, as Entry No. 139, in class No. 22B. 


CONCLUSIONS 


The Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a Consent Order, the following Order 
is issued. 


ORDER 


Respondent, Vernon L. Hamilton, is assessed a civil penalty of $1,000 
which shall be payable by certified check or money order payable to the 
Treasurer of the United States and forwarded to Aaron B. Kahn, Office 
of the General Counsel, Room 2014-South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250, within thirty (30) 
days from the date this Order becomes effective. 

This Order is effective on the date of entry, except as to the computa- 
tion of the time within which payment must be made. The thirty (30) 
day provision within which payment must be made shall be computed 
from the day upon which service of this Order is made on Respondent. 
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(No. 20,768) 


In re JOE CHRISTMAS and JOE FLEMING. HPA Docket No. 144. De- 
cided July 24, 1981. 


Civil penalty—Consent 


Where respondent Joe Christmas consented to an order assessing him a civil penalty of 
$3,000.00 in connection with the showing of a sored horse. 


Ronald K. Silver, for complainant. 
J. Houston Gordon, Covington, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION CONCERNING 
JOE CHRISTMAS 


This is an administrative proceeding whereby the United States De- 
partment of Agriculture through its Secretary seeks the collection of a 
civil penalty under the Horse Protection Act as amended (15 U.S.C. 
1821 et seq.). This consent order has been entered into between the com- 
plainant and respondent Joe Christmas only (hereinafter referred to as 
respondent) under authority of the applicable Rules of Practice (7 CFR 
1.138). A complaint was filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent Joe Christmas has violated the Horse 
Protection Act, as amended. Respondent filed an answer in which he ad- 
mitted the jurisdictional allegations of the complaint but denied the re- 
maining allegations of the complaint. A briefing schedule had been set 
by the Administrative Law Judge for the parties to submit their pro- 
posed findings of fact and conclusions of law. An extensive oral hearing 
was held in this matter on December 9 and 10, 1980, in Memphis, Ten- 
nessee. 

Recognizing his right to a final determination by the Administrative 
Law Judge and review thereof by the Judicial Officer and his further 
right to an appeal of any final order by the Secretary to the United 
States Court of Appeals and being further cognizant of the expenses in- 
volved to him and to the government, the respondent willingly waives 
his rights to such procedures and agrees to the entry of this consent deci- 
sion. Respondent waives any further oral hearing or any further proce- 
dure under applicable Rules of Practice (7 CFR Part I) and consents to 
the issuance of this specified order containing findings of fact, conclu- 
sions and the assessing of a civil penalty against him arising out of the 
complaint. The consent order is to become effective on the day upon 
which it is served on respondent. Complainant, taking into consideration 
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the factual issues and the expense involved in litigating this matter 
further, agrees to the entry of this consent order. 


FINDINGS OF FACT 


1. Joe Christmas is an individual whose mailing address is P.O. Box 
206, Mason, Tennessee 38049, who at all times (material herein) owned 
an eight year old horse “Delight’s Moonrock” (hereinafter referred to as 
the horse). 

2. On or about April 1, 1977, respondent exhibited the horse as entry 
No. 313 in Class No. 30 at the Mississippi State Charity Horse Show at 
Jackson, Mississippi. In the opinion of the United States Department of 
Agricultural Veterinarians, said horse, while showing on the night of ex- 
hibition, exhibited characteristics of being “sore,” as the term is defined 
in the Act and Regulations. The horse was examined by a show veteri- 
narian prior to the entry into the show ring and was passed for show. 
When examined after showing by United States Department of Agricul- 
ture veterinarians, the horse, in their opinion, exhibited abnormal sensi- 
tivity to palpation in the pastern area of its forelegs. The United States 
Department of Agriculture veterinarians found areas of scarred tissue 
on the anterior and posterior aspects of the front pasterns. In the opin- 
ion of the USDA veterinarian in charge of thermographic examination, 
the horse evidenced inflammation and abnormal thermal patterns upon 
examination by thermovision. In the opinion of the USDA veterinarians, 
the abnormal sensitivity and inflammation they observed was of recent 
origins. Extensive testimony was heard at the oral hearing with exten- 
sive expert veterinarian testimony for the Complainant and for the Re- 
spondent. Respondent’s position at the hearing and now is that the horse 
in question has certain natural congenital and physical characteristics of 
a sore horse. Respondent’s witnesses testified that the horse is eight 
years old and has had the scarred areas on the anterior and posterior 
aspects of the front pasterns since it was three or four years old. Re- 
spondent rode the horse in the show but did not train the horse. He fur- 
ther contends that he did not knowingly allow the horse to be shown 
while “sore.” 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent Joe Christmas shall pay a civil penalty of $3,000.00 which 
shall be payable by a certified check or money order to the Treasurer of 
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the United States and forwarded to Ronald K. Silver, Office of the Gen- 
eral Counsel, Room 2010 South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 30 days from the date this 
order becomes effective. 

This order shall become effective on the day upon which service is 
made on the respondent. 
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DISCIPLINARY DECISIONS 


(No. 20,769) 


In re GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE 
WERNER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P & S 
Docket No. 5874. Decided July 8, 1981. 


Dealer—Market agency—Consignments—Consent 


Where respondent Richard L. Galusha consented to an order to cease and desist from buy- 
ing livestock from consignments for his own account or on a commission basis at a 
stockyard where employed to do duties in connection with the conduct of auction 
sales by such market agency. 


Barbara Harris, for complainant. 
Gerard D. Eftink, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RICHARD L. GALUSHA 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 


ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138). 

Respondent Richard L. Galusha admits the jurisdictional allegations 
in paragraph IC of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Richard L. Galusha, hereinafter referred to as respondent Galusha, 
is an individual whose business mailing address is Route #2, Central 
City, Nebraska 68826. 

2. Respondent Galusha is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis; and 
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(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSION 


The respondent having admitted the jurisdictional facts and the part- 
ies having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Galusha, his agents and employees, directly and indirectly 
or through any corporate or other device, shall cease and desist from 
buying livestock from consignments for any purpose for his own account 
or on a commission basis at any stockyard or auction market where re- 
spondent is employed as an auctioneer, weighmaster or ringman, or 
otherwise performs duties of comparable responsibility in connection 
with the actual conduct of auction sales by such market agency. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,770) 


In re JOHNSTON PACKING Co., INC. P&S Docket No. 5894. Decided 
July 9, 1981. 


Packer—Bonding requirements—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. Respondent is assessed a civil penalty of 
$750.00. 


Eric Paul, for complainant. 
Joseph F. Penza, Jr., Providence, R.I., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent wilfully violated 
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the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Johnston Packing Co., Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at John- 
ston, Rhode Island. Respondent’s mailing address is 60 Armento St., 
Johnston, Rhode Island 02919. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce, for 
purposes of slaughter; and 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Johnston Packing Co., Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer subject to the 
Act, shall cease and desist with purchasing livestock for slaughter, in 
commerce, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), the re- 
spondent is assessed a civil penalty in the amount of Seven Hundred and 
Fifty ($750.00) Dollars. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 
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(No. 20,771) 


In re J.C. LOGAN, JR. and JIMMY LOGAN, d/b/a JIMMY LOGAN LIVE- 
STOCK. P&S Docket No. 5913. Decided July 10, 1981. 


Dealer—Insolvency—Insufficient funds checks—Failure to pay—Accounts 
and records—Suspension of registration—Consent 


Where respondent J. C. Logan, Jr. consented to an order to cease and desist from engaging 
in business while insolvent; issuing insufficient funds checks; and failing to pay, 
when due, the full purchase price. Respondent is ordered to maintain complete and 
accurate records. Respondent is suspended as a registrant for 120 days and thereaf- 
ter until solvent. 


Allan Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
J.C. LOGAN, JR. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions cf the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent J.C. Logan, Jr. admits the jurisdictional allegations in 
paragraphs I and II of the complaint and specifically admit that the Sec- 
retary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. J. C. Logan, Jr., hereinafter referred to as respondent J. C. Logan, 
Jr., is an individual jointly doing business with Jimmy Logan as Jimmy 
Logan Livestock. His principal place of business is located at Albany, 
Kentucky, and his business mailing address is P.O. Box 674, Albany, 
Kentucky 42602. 

2. Respondent J. C. Logan, Jr. is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce; and 
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(b) Suspended from operating as a dealer under the Act in a decision 
issued by an Administrative Law Judge of the United States Depart- 
ment of Agriculture on February 24, 1978. Said order suspended J. C. 
Logan, Jr. until such time as he demonstrated that he is no longer insol- 
vent. Respondent J. C. Logan, Jr. has not demonstrated solvency. 

3. Jimmy Logan, hereinafter referred to as respondent Jimmy Logan, 
is an individual jointly doing business with respondent J. C. Logan, Jr. 
as Jimmy Logan Livestock. His principal place of business is located at 
Albany, Kentucky and his mailing address is P.O. Box 674, Albany, Ken- 
tucky 42602. 

4. Respondent Jimmy Logan is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as of January 8, 
1979, as a dealer to buy and sell livestock. 


CONCLUSIONS 


Respondent J. C. Logan, Jr. having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent J. C. Logan, Jr., individually, or as a partner, or through 
any corporate or other device, in connection with his operaticns under 
the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in the business of a dealer or market agency while his 
current liabilities exceed his current assets; 

2. Issuing checks in purported payment for livestock without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count upon which such checks are drawn to pay such checks when pre- 
sented; 

3. Failing to pay, when due, the full purchase price of livestock; and 

4. Failing to pay the full purchase price of livestock. 

Respondent J. C. Logan, Jr. shall keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in his 
business under the Act, including a general journal, a purchase journal, a 
cash receipts and disbursements journal, an accounts receivable and ac- 
counts payable ledger, and a general ledger showing accounts for all as- 
sets, liabilities, net worth, income and expenses. Respondent J.C. 
Logan, Jr. shall also keep records showing periodic physical inventories, 
monthly bank reconciliations, schedules of accounts receivable and ac- 
counts payable, and purchase and sales invoices relating to his dealer 
business. 
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The suspension of respondent J. C. Logan, Jr. contained in a decision 
issued by an Administrative Law Judge on February 24, 1978, remains 
in full force and effect until such time as respondent J. C. Logan, Jr. 
demonstrates that he is no longer insolvent. When respondent J. C. 
Logan, Jr. demonstrates that he is no longer insolvent, a supplemental 
order will be issued terminating the suspension, provided that no supple- 
mental order shall be issued within 120 days of the effective date of this 
order. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on respondent J. C. Logan, Jr. 

Copies of this decision shall be served upon the parties. 


(No. 20,772) 


In re MCKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., 
WINTER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P&S Docket No. 5916. De- 
cided July 14, 1981. 


Dealer—Market agency—Consignments—Accounts of sale and Invoices, 
untrue or incorrect—Civil penalty—Consent 


Where respondent McKinley-Winter Livestock Commission Company, Inc. consented to an 
order to cease and desist from permitting employees to purchase livestock from con- 
signment for their own account; permitting employee to engage in business as a 
dealer or market agency at stockyard during any sale which the employee is em- 
ployed; permitting the purchase of livestock out of consignment for speculative re- 
sale; and issuing untrue or incomplete accounts of sale and invoices. Respondent is 
ordered to maintain complete and accurate records, and is assessed a civil penalty of 
$7,500.00. 


Joanne Schwartz, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
MCKINLEY-WINTER LIVESTOCK 
COMMISSION COMPANY, INC. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued there- 
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under (9 CFR §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

Respondent McKinley-Winter Livestock Commission Company, Inc., 
admits the jurisdictional allegations of paragraph I of the complaint and 
specifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. McKinley-Winter Livestock Commission Company, Inc., herein- 
after referred to as respondent M-W, is a corporation organized and 
existing under the laws of the State of Kansas with its principal place of 
business located at Dodge City, Kansas. Its mailing address is Box 41, 
Dodge City, Kansas 67801. 

2. Respondent M-W is and at all times material herein was: 

(a) Engaged in the business of conducting and operating the McKin- 
ley-Winter Livestock Commission Company, Inc. stockyard, a posted 
stockyard under the Act, hereinafter referred to as M-W stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the M-W stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce for its own account. 

3. The directors and stockholders of the corporate respondent M-W 
are Karl M. Winter, Ross E. Winter and Raymond Winter. 

4. The officers of the corporate respondent M-W are as follows: 

Ross E. Winter President 
Raymond Winter Executive Vice-President 
Frank Mapel, Jr. Secretary-Treasurer 


CONCLUSIONS 


Respondent M-W having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent McKinley-Winter Livestock Commission Company, Inc., 
its officers, directors, stockholders, agents and employees, successors 
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and assigns, directly or through any corporate or other device, in connec- 
tion with respondent’s operations under the Act, shall cease and desist 
from: 

1. Permitting its auctioneers, starters and other employees perform- 
ing duties of comparable responsibility in connection with the actual 
conduct of auction sales to purchase livestock out of consignment for 
any purpose for their own account. 

2. Permitting any employee to engage in business as a dealer or 
market agency at the stockyard during any sale at which the employee is 
employed; 

3. Permitting any affiliated business, owner or officer thereof, to pur- 
chase livestock out of consignment for speculative resale; 

4. Issuing accounts of sale which fail to disclose the full, true and cor- 
rect identity of the purchasers of consigned livestock and the business or 
financial relationship, if any, between such purchasers and the respond- 
ent; and 

5. Issuing buyer invoices which fail to disclose the true and correct 
names of the purchasers of livestock. 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in the re- 
spondent’s business operations subject to the Act, including but not 
limited to, accounts of sale and buyers invoices which disclose the full, 
true and correct identity of the purchasers of consigned livestock and 
the business or financial relationship, if any, between the purchaser and 
the respondent. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), the 
respondent is assessed a civil penalty of seven thousand five hundred 
dollars ($7,500.00). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent McKinley-Winter. Copies 
hereof shall be served upon the parties. 
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(No. 20,773) 


In re MCKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN- 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 5916. De- 
cided July 14, 1981. 


Dealer—Market agency—Consignments—Accounts of sale and invoices, 
untrue or incorrect—Civil penalty—Consent 


Where respondent Winter Livestock Commission Company, Inc. consented to an order to 
cease and desist from permitting employees to purchase livestock from consignment 
for their own account; permitting employees to engage in business as a dealer or 
market agency at stockyard during any sale which the employee is employed; and is- 
suing untrue or incomplete accounts of sale and invoices. Respondent is ordered to 
maintains complete and accurate records, and is assessed a civil penalty of 
$7,500.00. 


Joanne Schwartz, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
WINTER LIVESTOCK COMMISSION COMPANY, INC. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture alleging that the re- 
spondents wilfully violated the Act and the regulations issued there- 
under (9 CFR §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

Respondent Winter Livestock Commission Company, Inc., admits the 
jurisdictional allegations of paragraph II of the complaint and specif- 
ically admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Winter Livestock Commission Company, Inc., hereinafter referred 
to as respondent Winter, is a corporation organized and existing under 
the laws of the state of Colorado with its principal place of business lo- 
cated at La Junta, Colorado. Its mailing address is Box 308, La Junta, 
Colorado 81050. 
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2. Respondent Winter is and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Winter 
Livestock Commission Company, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as Winter stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the Winter stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce for its own account. 

3. The directors of the corporate respondent Winter are Kar] M. Win- 
ter, Ross E. Winter and Raymond Winter. 

4. The stockholders of the corporate respondent Winter are Karl M. 
Winter, Grace Winter, Raymond Winter, Ross E. Winter, Phyllis Winter 
and Shirley Winter Lewis. 

5. The officers of the corporate respondent Winter are as follows: 

Raymond Winter President 

Ross E. Winter Executive Vice President 
Jerry Keffler Vice President 

Frank Mapel Jr. Secretary-Treasurer 


CONCLUSIONS 


The respondent Winter having agreed to the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


Respondent, Winter Livestock Commission Company, Inc., its of- 
ficers, directors, stockholders, agents and employees, successors and as- 
signs, directly or through any corporate or other device, in connection 
with respondent’s operations under the Act, shall cease and desist from: 

1. Permitting its auctioneers, starters and other employees perform- 
ing duties of comparable responsibility in connection with the actual 
conduct of auction sales to purchase livestock out of consignment for 
any purpose; for their own account. 

2. Permitting any employee to engage in business as a dealer or mar- 
ket agency at the stockyard during any sale at which the employee is em- 
ployed; 

3. Issuing accounts of sale which fail to disclose the full, true and cor- 
rect identity of the purchasers of consigned livestock and the business or 
financial relationship, if any, between such purchasers and the respond- 
ent; and 





MCKINLEY-WINTERS LIVESTOCK COMMISSION CO., INC. 945 
Cite as 40 A.D. 945 


4. Issuing buyer invoices which fail to disclose the true and correct 
names of the purchasers of livestock. 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in the re- 
spondent’s business operations subject to the Act, including but not lim- 
ited to, accounts of sale and buyers invoices which disclose the full, true 
and correct identity of the purchasers of consigned livestock and the 
business or financial relationship, if any, between the purchaser and the 
respondent. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), the 
respondent is assessed a civil penalty of seven thousand five hundred 
dollars ($7,500.00). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent Winter. Copies hereof shall 
be served upon the parties. 


(No. 20,774) 


In re MCKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN- 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 5916. De- 
cided July 14, 1981. 


Dealer—Market agency—Consignments—Invoices and billings, false or 
incorrect—Civil penalty—Consent 


Where respondent Gerald “Jerry” Anglin consented to an order to cease and desist from 
purchasing livestock from consignments at any market agency while employed to 
perform duties in connection with auction sales at the market agency; making false 
or incorrect invoices or billings; and billing and collecting on the basis of prices 
other than agreed upon between the parties. 


Joanne Schwartz, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
GERALD “JERRY” ANGLIN 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued there- 
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under (9 CFR §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

Respondent Gerald “Jerry” Anglin admits the jurisdictional allega- 
tions of paragraph III of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gerald “Jerry” Anglin, hereinafter referred to as respondent 
Anglin, is an individual whose mailing address is 2002 Country Club 
Drive, Dodge City, Kansas 67801. 

2. Respondent Anglin is and at all times material herein was: 

(a) Employed as auctioneer for both respondent M-W and respond- 
ent Winter. 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(c) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(d) A dealer and market agency buying livestock on commission 
within the meaning of and subject to the Act. 


CONCLUSIONS 


Respondent Anglin having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Gerald “Jerry” Anglin, directly or indirectly, in connec- 
tion with his operations under the Act, shall cease and desist from: 

1. Purchasing livestock from consignments at any market agency sell- 
ing livestock on commission while employed by such market agency as 
an auctioneer or in any other capacity in which he performs duties of 
substantial responsibility in connection with the actual conduct of auc- 
tion sales at the market agency; 

2. Making or causing to be made false or incorrect invoices, billings, 
or other documents in connection with livestock transactions; 

3. Billing persons for whom he purchases, or to whom he sells live- 
stock, or causing such persons to be billed on the basis of prices other 
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than that agreed upon in the purchase or sale agreement between the 
parties; and 

4. Collecting for livestock purchased or sold by him or causing other 
persons to collect or pay for such livestock, on the basis of prices other 
than those agreed upon in the purchase or sale agreement between the 
parties. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), the 
respondent is assessed a civil penalty of three thousand seven hundred 
fifty dollars ($3,750.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent Anglin. Copies thereof shall 
be served upon the parties. 


(No. 20,775) 


In re MCKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN- 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN E. “JACK” STEINMITZ. P & S Docket No. 5916. De- 
cided July 14, 1981. 


Dealer—Market agency—Consignments—Invoices, false or incorrect— 
Civil penalty—Consent 


Where respondent John E. “Jack” Steinmitz consented to an order to cease and desist from 
purchasing livestock from consignments at any market agency while employed to 
perform duties in connection with auction sales at the market agency; and making 
false or incorrect invoices. Respondent is assessed a civil penalty of $5,625.00. 


Joanne Schwartz, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
JOHN E. “JACK” STEINMITZ 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act and the regulations issued there- 
under (9 CFR §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 
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Respondent John E. “Jack” Steinmitz admits the jurisdictional allega- 
tions of paragraph IV of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John E. “Jack” Steinmitz, hereinafter referred to as respondent 
Steinmitz, is an individual whose mailing address is 1903 Country Club 
Drive, Dodge City, Kansas 67801. 

2. Respondent Steinmitz is and at all times material herein was: 

(a) Employed as sales manager and starter for respondent M-W; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(c) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(d) A dealer and market agency buying on commission within the 
meaning of and subject to the Act. 


CONCLUSIONS 


Respondent Steinmitz having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent John E. “Jack” Steinmitz, directly or indirectly, in connec- 
tion with his operations under the Act, shall cease and desist from: 

1. Purchasing livestock from consignments at any market agency sell- 
ing livestock on commission while employed by such market agency as a 
starter or in any other capacity in which he performs duties of substan- 
tial responsibility in connection with the actual conduct of auction sales 
at the market agency; and 

2. Making or causing to be made false or incorrect invoices, billings or 
other documents in connection with livestock transactions in commerce. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), the 
respondent is assessed a civil penalty of five thousand and six hundred 
twenty-five dollars ($5,625.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent Steinmitz. Copies thereof 
shall be served upon the parties. 
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(No. 20,776) 


In re LARRY J. BROWN. P & S Docket No. 5903. Decided July 15, 
1981. 


Market agency—Insufficient funds checks—Failure to pay when due— 
Accounts and records—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay, when due, the full purchase price of livestock. Respond- 
ent is ordered to maintain complete and accurate records, and is suspended as a reg- 
istrant for a period of 21 days. 


Charlene Rosen, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent named herein willfully violated the Act. 
This decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations of Paragraph I 
of the complaint and specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Larry J. Brown, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Centerville, 
Georgia. His business mailing address is 416 Davis Drive, Centerville, 
Georgia 31028. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

(1) Issuing checks or drafts in purported payment for livestock with- 
out having and maintaining sufficient funds to pay such checks or drafts 
on deposit and available in the bank account from which such checks or 
drafts are to be paid; and 

(2) Failing to pay, when due, the full purchase price of livestock. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including a general ledger of accounts showing assets, liabil- 
ities, net worth, income, and expenses; a cash receipts and disburse- 
ments journal; a purchase and sales journal; and a monthly reconcilia- 
tion of his bank account. 

Respondent is suspended as a registrant under the Act for a period of 
21 days. 


The provisions of this order shall be effective on the sixth day after 
service of the order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,777) 


In re DUQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921. Decided July 20, 
1981. 


Packer—Weights—Accountings—Scales—Accounts and _ records—Civil 
penalty—Consent 


Where respondent consented to an order to cease and desist from weighing livestock at 
other than their true and correct weights; issuing scale tickets and paying sellers on 
the basis of untrue or incorrect weights; and failing to operate livestock scales in ac- 
cordance with the regulations. Respondent is ordered to maintain complete and 
accurate records, and is assessed a civil penalty of $2,500.00. 


Allan R. Kahan, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION WITH RESPECT TO 
DUQUOIN PACKING COMPANY, 
DECATUR PACKING DIVISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents wilfully 
violated the Act and the regulations. This decision is entered pursuant to 
the consent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138). 

Respondent DuQuoin Packing Company, Decatur Packing Division, 
admits the jurisdictional allegations in paragraph I of the Complaint and 
Notice of Hearing as they relate to it and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. DuQuoin Packing Company, hereinafter referred to as the corpo- 
rate respondent, is a corporation doing business as Decatur Packing, 
with its principal place of business located at DuQuoin, Illinois 35601. 

2. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of operating Decatur Packing, a division 
of the corporate respondent, whose business address is P.O. Box 1229, 
Decatur, Alabama 35601, which is engaged in the business of purchasing 
livestock in commerce for purposes of slaughter; and 

(b) A packer, within the meaning and subject to the provisions of 
the Act. 


CONCLUSIONS 


Respondent DuQuoin Packing Company, Decatur Packing Division, 
having admitted the jurisdictional facts and the parties having agreed to 
the entry of this decision, such decision will be entered. 


ORDER 


The corporate respondent DuQuoin Packing Company, Decatur Pack- 
ing Division, its officers, directors, agents and employees, successors and 
assignees, directly or indirectly, shall cease and desist from: 

1. Weighing livestock at other than their true and correct weights; 

2. Issuing scale tickets and accounting to sellers of livestock on the 
basis of false and incorrect weights; 
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3. Paying the sellers of livestock on the basis of false and incorrect 
weights; and 

4. Failing to operate livestock scales under its ownership or control in 
accordance with the regulations under the Act constituting “Instructions 
for Weighing Livestock.” 

The corporate respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among others, scale tickets and ac- 
counts of purchase which show the true and correct weight of livestock 
purchased by the corporate respondent on a weight basis. 

Respondent DuQuoin Packing Company, Decatur Packing Division is 
hereby assessed a civil penalty of two thousand five hundred dollars 
($2,500.00). 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the cor- 
porate respondent. 

Copies hereof shall be served upon the parties. 


(No. 20,778) 


In re DALE THOMPSON and JACK THOMPSON. P & S Docket No. 
5908. Decided July 28, 1981. 


Dealer—Weights, untrue or incorrect— Accounts of sale—Scales— 
Records—Suspension of registration—Consent 


Where respondents consented to an order to cease and desist from weighing livestock, issu- 
ing accounts of sale, and paying sellers on the basis of false and incorrect weights; 
and failing to maintain and operate livestock scales in strict conformity with the re- 
quirements of the regulations. Respondents are ordered to maintain complete and 
accurate records, and are suspended as registrants for a period of 21 days. 


Peter V. Train, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondents willfully violated the Act and the regula- 
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tions issued thereunder (9 CFR §201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR §1.138). 

Respondents admit the jurisdictional allegations in paragraph I of the 
complaint and specifically admit that the Secretary has jurisdiction in 
this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondents Dale Thompson and Jack Thompson, hereinafter re- 
ferred to as the respondents, are partners doing business as Thompson 
Livestock Company with their principal place of business located at 
Obion, Tennessee. Respondents’ mailing address is Thompson Livestock 
Co., Box 462, Obion, Tennessee, 38240. 

2. Respondents are and at all times material herein were: 

a) Engaged in the business of buying and selling livestock in com- 
merce for their own account; and 

b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents Dale Thompson and Jack Thompson, individually, as 
partners with each other or with other persons, or through any corporate 
or other device, in connection with their operations subject to the Act, 
shall cease and desist from: 

1. Weighing livestock at other than their true and correct weights; 

2. Issuing scale tickets, purchase invoices or other accounts of sale on 
the basis of false and incorrect weights; 

3. Paying the sellers of livestock on the basis of false and incorrect 
weights; 

4. Operating a scale while it is in a back-balanced condition; 

5. Failing to maintain and operate livestock scales owned or con- 
trolled by respondents in such a manner as to insure accurate weights 
and otherwise in strict conformity with the requirements of sections 
201.73-1 of the regulations (9 CFR 201.73-1). 
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Respondents shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in their business under 
the Act, including (1) scale tickets and accountings which show the true 
and correct weights of livestock purchased on a weight basis, and (2) 
scale tickets executed in strict conformity with the requirements of sec- 
tion 201.49 of the regulations (9 CFR 201.49). 

The respondents are suspended as a registrant under the Act for a pe- 
riod of twenty-one (21) days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of the decision shall be served upon the parties. 


(No. 20,779) 


In re JOHN E. KNopP. P & S Docket No. 5800. Decided July 28, 
1981. 


Market agency—Insufficient funds checks—Failure to pay when due— 
Suspension of registration—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. Respond- 
ent is suspended as a registrant for a period of 35 days and is assessed a civil penalty 
of $1,000.00. 


Jory M. Hochberg, for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
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the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John E. Knopp, d/b/a Syracuse Sale Company, hereinafter referred 
to as respondent, is an individual whose business address is Box 129, 
Syracuse, Kansas 67878. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Syra- 
cuse Livestock Sale Company stockyard, a posted stockyard subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying livestock on a commission 
basis in commerce, selling livestock on a commission basis at the stock- 
yard, and buying and selling livestock in commerce for his own account; 
and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis, and as a 
dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, his agents, employees, representatives, successors and as- 
signs, directly or indirectly, or through any corporate or other device, 
shall cease and desist from: 

1. Issuing checks or drafts for livestock purchased without having 
and maintaining sufficient funds on deposit and available in the ac- 
counts upon which such checks or drafts are drawn to pay such checks or 
drafts when presented; and 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent is suspended as a registrant under the Act for a period of 
thirty-five (35) days. 

In addition, in accordance with section 312 (b) of the Act (7 U.S.C. 
213 (b) ), respondent is hereby assessed a civil penalty in the amount of 
one thousand dollars ($1,000.00). 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,780) 


In re JOHNSTOWN LIVESTOCK SALES, INC. P & S Docket No. 5875. De- 
cided July 31, 1981. 


Dealer—Market agency—Bonding requirement—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. 


Jory M. Hochberg, for complainant. 
Robert J, Krzys, Amsterdam, N.Y., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Johnstown Livestock Sales, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose mailing address is RD 1, Route 67, 
Johnstown, New York 12095. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to sell livestock in 
commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Johnstown Livestock Sales, Inc., individually or through 
any corporate or other device, in connection with its activities subject to 
the Packers and Stockyards Act, shall cease and desist from engaging in 
any business in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
WILLIAM J. WEBER, ADMINISTRATIVE LAW JUDGE 


ORDER DISMISSING COMPLAINT 
WITHOUT PREJUDICE 


(No. 20,781) 


In re JAMES R. JEFFERS and CHARLES W. JEFFERS. P&S Docket No. 
5821. Order issued July 9, 1981. On motion of complainant. 
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REPARATION DECISIONS 


MISCELLANEOUS ORDER ISSUED BY 
JOHN G. LIEBERT, ACTING JUDICIAL OFFICER 


(No. 20,782) 


JOHN N. FUGATE II v. DEWEY VANCE. P&S Docket No. 5712. Order 
issued July 20, 1981. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), a Decision and Order was issued 
on May 5, 1981, and served on Dewey Vance on May 11, 1981. On May 
29, 1981, Vance filed a document captioned “Petition to Rehear and Re- 
argue the Proceeding and to Reconsider the Order of the Judicial Offic- 
er.” There are three issues raised. 

On the issue whether we have jurisdiction in this case, the document 
misstates what we have held in past cases, what we held in this one, and 
what the Eighth Circuit held in Rice v. Wilcox, 630 F.2d 586, 39 A.D. 
883 (8 Cir., 1980). 

We have jurisdiction under section 309 (a) and (e) of the Act (7 U.S.C. 
210 (a) and (e) ) to issue a reparation order against a dealer based on a 
single transaction in violation of the prohibition contained in the second 
clause of section 307 (a) of the Act (7 U.S.C. 208 (a) ): “(E]very unjust, 
unreasonable, or discriminatory regulation or practice is prohibited and 
declared to be unlawful.” Congress intended the word “practice” therein 
to refer, not to a practice or course of conduct of a particular respondent, 
but to a practice of the regulated industry, and intended by that provi- 
sion, and by the provisions for administrative proceedings including 
reparation proceedings, to delegate broad discretion to the Secretary to 
determine what specific acts would be prohibited thereby, all as ex- 
plained at length in the May 5 Decision and Order. The 1976 Amend- 
ment to the Act dic not make any change in this. 

Practices prohibited under the second clause of section 307 (a) are not 
limited by the first clause thereof to those in respect to the furnishing of 
stockyard services, as held by the Eighth Circuit in Rice, as explained 
therein. The document cites Hrdlicka Bros. Livestock Sales v. Pu- 
zauskas, No. 76-C-207, USDC, W.D. Wisc., 1978, 37 A.D. 1031. The 
Court’s opinion in Hrdlicka Bros. contains certain language contrary to 
this, which is obiter dicta in that the Court on diversity jurisdiction held 
for plaintiff Hrdlicka Bros. against defendant Puzauskas in the same 
amount as we did in the reparation order involved in that case, 34 A.D. 
883 (1975). We agree with the Eighth Circuit in Rice, not with the West- 
ern District of Wisconsin in Hrdlicka Bros., on this point. 
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On the issue whether, in the transaction in dispute, John N. Fugate II 
acted as agent purchasing for Mr. Vance or as principal selling to him, 
and the issue whether Vance carried his burden of proof of jurisdiction 
for failure to pay Fugate in full for the livestock shipped to his customer 
in accord with his instructions, the document indicates only confusion 
about which evidence supports which finding. We believe that the May 5 
Decision and Order is clear about this. 

The document appears to contend that the transaction in dispute in- 
volved an order to Mr. Fugate to buy cattle meeting specifications. It did 
not, as will be seen by comparing the facts of this case with those of Mor- 
ris Hertz & Son v. Port City Stockyards, 26 A.D. 37, 380 (1967) and 
Vance v. Goodwin, et al., 31 A.D. 51, 731 (1972), cited in the Decision 
and Order. 

All contentions of the document presented for the record have been 
considered whether or not specifically mentioned herein, and it is con- 
cluded that, after a careful examination of the record and a review of the 
findings and conclusions relating to the contentions of the document, no 
changes in such findings and conclusions should be made. 

The Decision and Order of May 5, 1981, and this order are the same as 
orders issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR §2.35, 42 FR 4395, as authorized by Act of 
April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization 
Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., Appendix p. 764). 

On Mr. Vance’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971), 
5 U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

See also Vance v. Reed, 495 F.Supp. 852, 39 A.D. 1117 (M.D. Tenn., 
Nashville Div., 1980). 

Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 
(No. 20, 783) 


In re GROWERS PRIDE, INC., a/t/a RANGE WEST, LTD. PACA Docket 
No. 2-5687. Decided February 20, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act for which respondent's license is 
revoked. 


Diane Langton, for complainant. 


Decision by John A. Campbell, Administrative Law Judge 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “PACA”) instituted by a complaint filed, on November 24, 1980, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that, during the period January 1980 through June 1980, re- 
spondent purchased and accepted, in interstate commerce, from 12 sell- 
ers, 60 lots of perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, in the total amount of $146,247.54. 

A copy of the complaint was served upon respondent on December 1, 
1980, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted by the Secretary (7 CFR 1.139; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Growers Pride, Inc. (hereinafter referred to as “respondent”) is a 
California corporation, also trading as, Range West, Ltd., whose last 
known address is P.O. Box 391, Thermal, California 92274. 

2. Pursuant to the licensing provisions of the PACA license number 
800145 was issued to respondent on November 20, 1979. This license 
was subject to renewal on or before November 20, 1980. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1980 through June 1980, respondent failed to make full 
payment promptly of the agreed purchase prices, or balances thereof, to- 
talling $146,247.54 for 60 lots of perishable agricultural commodities, 
purchased and accepted from 12 sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 60 transactions, set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violation of Section 2 of the PACA (7 
U.S.C. 499b) for which the order below is issued. 


ORDER 


Respondent's license is revoked. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on July 7, 1981.—Ed.] 


(No. 20,784) 


In re C.B.Foops, INC. PACA Docket No. 2-5544. Decided July 13, 
1981. 


Failure to make full payment promptly—Publication of the facts 


Respondent's failure to make full payment promptly for numerous transactions constitutes 
repeated and flagrant violations of the Act. The facts and circumstances set forth 
shall be published. 


John A. Campbell, Administrative Law Judge. 
Andrew Y. Stanton, for complainant. 
Russell J. Ober, Jr., Pittsburgh, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
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Chief Administrative Law Judge John A. Campbell filed an initial deci- 
sion and order on May 12, 1981, finding that respondent has committed 
repeated, flagrant and wilful violations of § 2 (4) of the Act (7 U.S.C. 
§ 499b (4) ). 

On June 4, 1981, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).* On June 24, 1981, the Hearing Clerk referred the case to the 
Judicial Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent, but is denied inas- 
much as the issues raised on appeal are squarely covered by prior prece- 
dents. 

Upon a careful consideration of the record in this proceeding, Chief 
Judge Campbell’s initial decision is adopted herein, followed by addi- 
tional conclusions by the Judicial Officer. The final order is identical to 
Chief Judge Campbell’s order, except that the effective date has been 
changed in view of the appeal. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act” or “PACA”). A complaint was filed on January 
25, 1980, against the respondent, C. B. Foods, Inc. The complaint al- 
leged that respondent violated Section 2(4) of the Act (7 U.S.C. 
499b (4) ) by its failure to make full payment promptly for 293 lots of 
perishable agricultural commodities sold to respondent by 13 sellers 
from September 1978 through February 1979, for a total amount of 
$215,822.82. 

The complaint further alleged: that the failure to pay constituted will- 
ful, flagrant, and repeated violations of the Act; that respondent filed a 
voluntary petition in bankruptcy in the United States District Court for 
the Western District of Pennsylvania on February 26, 1979; and that re- 
spondent’s license terminated on October 30, 1979, when respondent 
failed to pay the required license fee. The complaint requested that a 


*The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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finding be issued that respondent had committed willful, flagrant, and 
repeated violations of section 2 (4) of the Act (7 U.S.C. 499b (4) ), and 
that such finding be published. 

Respondent filed an answer on February 19, 1980, in which it ad- 
mitted its corporate status, its address, its petition for bankruptcy, and 
the termination of its PACA license. The answer further admitted the 
purchase of commodities from sellers identified in the complaint, but 
neither admitted nor denied the transactions specified in the complaint 
because of a lack of records. In addition, respondent denied violating the 
Act. 

On January 22, 1981, an amended answer was filed which incorporat- 
ed the original answer and asserted additional defenses. It asserted: that 
the Act is unconstitutional as it relates to licensees who have been ad- 
judicated or discharged as a bankrupt, and persons responsibly con- 
nected to such licensees; that the complaint fails to state a claim upon 
which relief may be granted; that respondent and its responsibly con- 
nected individuals at all times acted in good faith; and that the Secretary 
“is without jurisdiction to adjudicate claims arising out of the transac- 
tions set forth in the complaint.” 

An oral hearing was held on February 11, 1981, at Pittsburgh, Penn- 
sylvania. Mr. Andrew Y. Stanton, Office of the General Counsel, United 
States Department of Agriculture, represented complainant. Mr. Russell 
J. Ober, Jr., Rose, Schmidt, Dixon, Hasley, Whyte and Hardesty, repre- 
sented respondent. 

Prior to the hearing, the parties stipulated as follows concerning the 
transactions: (1) That respondent had purchased, received and accepted 
114 of the 293 lots of perishable agricultural commodities alleged in the 
complaint, and had failed to make full payment promptly for them; (2) 
that the perishable agricultural commodities involved in these 114 lots 
were purchased by respondent from 12 sellers located within the State 
of Pennsylvania; (3) that respondent had no intent to ship such com- 
modities, nor were such commodities shipped or processed for shipment 
outside Pennsylvania; and (4) that the 12 sellers received such commodi- 
ties from sources outside Pennsylvania. These 114 transactions occurred 
from January 1979 through February 1979. The amount which respond- 
ent failed to pay in connection with the 114 stipulated transactions was 
$34,017.15. 

At the hearing, complainant introduced testimony by three sellers, es- 
tablishing that respondent had purchased, received, and accepted from 
them, in addition to the transactions stipulated, another 108 lots of 
perishable agricultural commodities, with two sellers requiring payment 
to be made the Wednesday following the week during which the pur- 
chases were made, and the third seller requiring payment up to two 
weeks from the date of sale. Their testimony established, however, that 
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respondent failed to pay the agreed purchase prices for these 108 lots, 
totalling $145,879.89. Testimony also established that the three sellers 
had purchased these commodities from sources outside the State of 
Pennsylvania. 


FINDINGS OF FACT 


1. Respondent, C. B. Foods, Inc., is a corporation whose address is 
21st & Smallman Street, Pittsburgh, Pennsylvania 15222. Pursuant to 
the licensing provisions of the Act License No. 730498 was issued to re- 
spondent on October 30, 1972. This license was renewed annually but 
terminated on October 30, 1979, pursuant to section 4 (a) of the Act (7 
U.S.C. 499d (a) ), when respondent failed to pay the required annual li- 
cense fee. 

2. During the period January 1979 through February 1979, respond- 
ent purchased, received and accepted 222 lots of perishable agricultural 
commodities from 12 sellers for which respondent failed to make pay- 
ment of the agreed purchase prices in the total amount of $179,897.04. 

3. All of the agricultural commodities acquired by C. B. Foods in con- 
nection with the aforesaid 222 transactions were purchased by it from 
firms located in Allegheny County, Pennsylvania, and were delivered to 
C. B. Foods’ warehouse in Allegheny County, Pennsylvania, without 
traveling from, through or to any other state. 

4. All of the agricultural commodities acquired by C. B. Foods in con- 
nection with the aforesaid 222 transactions to which C. B. Foods was a 
party were previously shipped from states other than Pennsylvania; 
they were ultimately shipped into Pennsylvania to the facilities of the 
firms which sold them to C. B. Foods. 

5. None of the agricultural commodities acquired by C. B. Foods in 
connection with the 114 transactions, to which counsel for the parties 
stipulated, were purchased by C. B. Foods for the purpose of either ship- 
ment to another state or for processing within Pennsylvania and for 
shipment outside of Pennsylvania of the products resulting from such 
processing. (Tr. 56-57). 

6. Prior to 1972, Frank Catanzaro and Sons, a buying broker, serviced 
6 or 7 Shop and Save Stores, an independent chain of stores sponsored 
by a firm called Charley Brothers. A representative of Charley Brothers 
approached the Catanzaro broker company and suggested that service be 
expanded to all of the Shop and Save Stores or lose the account for the 7 
stores. And so in 1972, the respondent corporation began its existence 
(separate and apart from the broker enterprise); its purpose was to ware- 
house and wholesale produce to the Shop and Save chain of stores. 

The initial investment in the respondent corporation was $5,000. 
Credit was extended and respondent’s wholesale business expanded, 
with Charley Brothers accounting for 90%. In the last 2 or 3 years of its 
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affiliation with Charley Brothers, the respondent’s business amounted 
to 12 million dollars per year. 

Sometime in 1977, respondent was informed by Charley Brothers that 
it would open its own warehouse and terminate its business relationship 
with respondent. A year later, respondent lost the Charley Brothers ac- 
count. Respondent remained in operation for another year, but with ever 
increasing financial problems. Respondent borrowed approximately 
$225,000 from members of the Catanzaro family to keep the business 
going, but the effort was not successful. 

7. On Friday, February 16, 1979, a three day meeting began at re- 
spondent’s office between representatives of respondent and representa- 
tives of three suppliers of produce to respondent — De Masse and Manna 
Company, Gullo Produce, and Consumers Produce Company, Inc. After 
review of respondent’s accounts and records it was determined that the 
three suppliers could no longer extend credit and supply produce to re- 
spondent. Respondent’s business terminated and on February 26, 1979, 
respondent filed a voluntary petition in Bankruptcy in the United States 
District Court for the Western District of Pennsylvania (Bankruptcy No. 
79-135). 

8. In March of 1979, complainant was notified by its regional office 
that respondent had filed its bankruptcy petition. After receipt of the 
Bankruptcy schedule of creditors from the Court, complainant began an 


investigation to determine if the Act had been violated. 


PERTINENT STATUTORY PROVISIONS 


Section 1 (8) 

Definitions: 

When used in this chapter— 

xwekK Kk Kk 

(8) A transaction in respect of any perishable agricultural commodity 
shall be considered in interstate or foreign commerce if such commodity 
is part of that current of commerce usual in the trade in that commodity 
whereby such commodity and/or the products of such commodity are 
sent from one State with the expectation that they will end their transit, 
after purchase, in another, including, in addition to cases within the 
above general description, all cases where sale is either for shipment to 
another State, or for processing within the State and the shipment out- 
side the State of the products resulting from such processing. Commodi- 
ties normally in such current of commerce shall not be considered out of 
such commerce through resort being had to any means or device in- 
tended to remove transactions in respect thereto from the provisions of 
this chapter. 7 U.S.C.A. 499a (8) 
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Section 2 (4) 

Unfair conduct: 

It shall be unlawful in or in connection with any transaction in inter- 
state or foreign commerce— 

x*wekwekeKk Kk k 

(4) For any commission merchant, dealer, or broker to make, for a 
fraudulent purpose, any false or misleading statement in connection 
with any transaction involving any perishable agricultural commodity 
which is received in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, sold, or con- 
signed, in such commerce by such dealer, or the purchase or sale of 
which in such commerce is negotiated by such broker; or to fail or refuse 
truly and correctly to account and make full payment promptly in re- 
spect of any transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, arising out of any 
undertaking in connection with any such transaction. 7 U.S.C.A. 
499b (4) 


CONCLUSIONS 


Based upon the record evidence in this proceeding, it is concluded 
that: 

(1) the Secretary has jurisdiction in this proceeding, and 

(2) respondent’s failure to make payment of the agreed purchase 
prices totalling $179,897.04 to 12 sellers in connection with 222 lots of 
perishable agricultural commodities which respondent purchased, re- 
ceived, and accepted in the course of interstate commerce from January 
1979 through February 1979, constitutes willful, flagrant, and repeated 
violations of section 2 (4) of the Act. 

1. Respondent contends that the Secretary lacks jurisdiction because 
the immediate transactions between respondent and its suppliers took 
place within Pennsylvania. However, this argument is without merit 
since the commodities involved in the 222 transactions were shipped 
from California, Texas, Florida, and other states to respondent’s sup- 
pliers in Pennsylvania. These commodities were “part of that current of 
commerce usual in the trade in that commodity ' whereby such commod- 

1.Q. And, again, how do you know this? How do you know this, Mr. Gullo, that they 

were obtained from out of state? 
. Because I know the commodities. 
. Are you saying by the nature of the commodities, then? 
. Yessir. 
. Can you elaborate on that sir? 
. Yessir. May I use this as an example? 
. Yes. 


. I mean, just on 72 here you have five hampers of beans, well, I don’t think they 
grow beans in Pennsylvania in January. (Tr. 149) 
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ity — are sent from one State with the expectation that they will end 
their transit, after purchase, in another—.” 
In DEKLE BROKERAGE CO. v. TATUM, 19 A.D. 521, 523 (1960), 
the Judicial Officer construing the interstate commerce provisions of 
the Act held: 


“The sale of produce by one dealer to another dealer, in 
the same state, is a transaction in interstate commerce if 
the produce was received by the seller from outside that 
state prior to the sale. Gilliland & Company v. San Antonio 
Commission Company, 2 A.D. 492; John Mercurio v. Estes 
Market, 7 A.D. 1000; P. & T. H. Garber, Inc. v. Delia & 
Cucinotti, 10 A.D. 238; and Sunshine Packing Corp. uv. 
K. B. Frosted Foods Co., 16 A.D. 574.” 


In a more recent decision involving the denial of an application for li- 
cense, In re: Benny Davila, 36 A.D. 696, 703 (1977) the Judicial Officer 
held: 


“Under the facts that were developed at the hearing, 
after the lapse of his license, respondent continued to ob- 
tain fruits and vegetables grown outside the State of Texas 
for his Texas accounts by either purchasing them from 
other produce companies (such as Alex’s Produce) or by ob- 
taining them through a fruit and vegetable broker (such as 
Willson Davis Company). The commodities included, by 
way of example, Washington pears, Idaho potatoes and 
produce from California, Arizona and Florida. Despite the 
fact that the orders for out-of-state produce were given by 
intermediaries, respondent continued to act in the capacity 
of a dealer. Additionally, on those occasions when Willson 
Davis acted as his broker, respondent was the first recipi- 
ent in Texas of the interstate shipments. Under these cir- 
cumstances, respondent was buying and selling perishable 
agricultural commodities “normally in such current of 
commerce” and was required by the Act to have a license.” 


Respondent cites several reparation decisions in which an opposite 
conclusion seems to be reached. However, it appears from a reading of 
such cases that there was a failure to prove any movement of commodi- 
ties in interstate commerce. 


“Under the act, the jurisdiction of the Secretary depends 
upon proof that, among other things, the contested trans- 
action involved interstate or foreign commerce, or was 
made in contemplation thereof. P. C. Kellam v. Virginia 
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Tomato Corporation, 29 A.D. 835 (1970). A review of the 
evidence in the record leads us to the conclusion that the 
transaction, herein, did not involve interstate commerce 
nor did it involve the contemplation thereof. 


xkweewekkk xk 


While the fact that the transaction was on a transfer in 
storage basis does not preclude the existence of interstate 
commerce, it does tend to support respondent’s challenge 
to the existence of interstate commerce in the absence of 
evidence to the contrary. Although given the opportunity, 
complainant failed to offer any evidence that the terms of 
the sale negotiated with Imperial Frozen Foods involved 
any contemplation of movement of the peas in interstate 
commerce or any evidence that the peas were ever actually 
moved in interstate commerce. The fact that the buyer, 
Imperial Frozen Foods, is a New York company and the 
peas are in Oregon is of no significance without a showing 
of interstate commerce. Jwata v. Western Fruit Growers, 
Inc., 90 F.2d 575 (1937). There is no evidence in the record 
which establishes that the peas moved in or that the sale 
was negotiated in contemplation of movement in inter- 
state commerce. (Emphasis added). Wide World of Foods 
uv. Trinity Val. Foods Co., 34 A.D. 423, 425-426 (1975) 


In this case, there was movement of the commodities in interstate 
commerce. Consequently, the Secretary has jurisdiction. 

2. The record in this proceeding demonstrates that respondent is in- 
debted to sellers for 222 lots of perishable agricultural commodities in 
the amount of $179,897.04. This failure to pay is clearly in violation of 
the prohibitions of section 2 of the Act. Atlantic Produce, 35 A.D. 1631, 
1639 (1976), affd., 568 F.2d 772 (CA 4, 1978), cert. den., 439 U.S. 819 
(1978). The failure to pay for 222 separate transactions constitutes 
flagrant and repeated violations of the Act. G. Steinberg & Son, 32 A.D. 
236, 243-244 (1973), affd sub nom., George Steinberg and Son, Inc. v. 
Butz, 491 F.2d 988 (CA 2, 1975) cert. den., 419 U.S. 830; J. H. Norman 
& Sons Distributing Co., 37 A.D. 705. 

The Judicial Officer has ruled on numerous occasions that such viola- 
tions as were committed by respondent were flagrant and repeated. 
These rulings have also been upheld by the reviewing courts. George 
Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (CA 2, 1974) and Zwick v. 
Freeman, 373 F.2d 110, 115 (CA 2 1967), cert. den., 389 U.S. 835 
(1967). 
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In addition, it has been held that PACA disciplinary matters are not 
subordinate to bankruptcy proceedings, and both may proceed inde- 
pendently. In re The Zeitzer Food Corp., Inc., 36 A.D. 1430, 1441-4 
(1977); Zwick v. Freeman, 373 F.2d 110, 114-117 (CA 2 1966) cert. 
denied 389 US 835.” 

Respondent argues (brief pp. 11-14) that complainant failed to prove 
willfulness and that such failure requires dismissal of the complaint. Re- 
spondent sees such failure of proof as a fatal defect because of a lack of 
notice and opportunity to achieve compliance. 

A violation is willfull, within the meaning of the Administrative Pro- 
cedure Act (5 U.S.C. 558), if, irrespective of evil motive or erroneous ad- 
vice, a person intentionally does an act prohibited by a statute or if a per- 
son carelessly disregards the requirements of a statute. King Midas 
Packing Co., 34 A.D. 1879 (1975); G. Steinberg & Son, supra, 32 A.D. at 
263-269; Goodman v. Benson, 286 F.2d 896, 900 (CA 7, 1961). 

The record is clear (See Finding 6) that respondent should have been 
aware of its financial problems at least 2 years before its business failed. 
It operated for one year with knowledge that it would lose the Charley 
Brothers’ account, which amounted to 90% of its business. Upon loss of 
the account, respondent operated the business for another year until 
members of the agricultural commodity industry literally closed re- 
spondent down. 

Granted there was no intent to deliberately withhold payment from 
respondent’s suppliers and efforts were made by respondent, at consider- 
able financial sacrifice, to remain solvent. However, in the light of the 
record evidence, respondent acted in careless disregard of the payment 
requirements of the Act, under which it had been licensed, and conse- 
quently respondent’s violations were willful. 

Because of the willfull nature of the violations, there was no necessity 
to give respondent notice and opportunity to achieve compliance. In 
addition, as noted by Findings 7 and 8, the respondent was in bank- 
ruptcy before complainant was even aware of respondent’s financial 
problems. In other words, there was no opportunity to give notice. 

3. Respondent at page 14 of its brief alleges a violation of Section 5 (c) 
of the Administrative Procedure Act (5 USC 554 (d)) because of the 
testimony of James Frazier, a Senior Marketing Specialist with the De- 
partment of Agriculture. Respondent’s reading of that section of the 
APA is in error. Mr. Frazier appeared as a witness in a public proceed- 
ing. He did not participate or advise in this decision. 


2. At page 3 of its brief, respondent states: 

“In this memorandum the respondent will not address the issue of the con- 
stitutionality of the Act as it relates to licensees adjudicated or discharged as 
bankrupt in recognition of the principle that a federal agency may not de- 
clare an Act which it is charged with enforcing to be unconstitutional.” 
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4. Complainant seeks a finding that respondent committed willful, 
flagrant, and repeated violations of tht Act and that such finding be 
published. 

The testimony at the hearing and case precedent make clear that a 
finding ° of willful, flagrant, and repeated violations of section 2 (4) of 
the Act, and publication thereof, is the appropriate sanction to be im- 
posed. That respondent has filed a petition in bankruptcy is irrelevant to 
the issuance of a sanction, as the institution of bankruptcy proceedings 
has no effect on the operation of the Act as it pertains to the disciplinary 
action involved herein. Finally, even if respondent had serious financial 
difficulties, such difficulties resulted from business practices which do 
not warrant mitigation of complainant’s requested sanction. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


The provisions of the Perishable Agricultural Commodities Act as to 
interstate commerce (7 U.S.C. § 499a (3), (8) ) are virtually identical to 
the provisions of the Packers and Stockyards Act (7 U.S.C. §§ 182 (6), 
183) ). It has been held under both Acts that the statutory provisions ap- 
ply the familiar current of commerce concept under which intrastate 
transactions that are interwoven with the current of interstate com- 
merce are “in commerce.” ‘ Since all of the agricultural commodities in- 
volved in this case were shipped into Pennsylvania from other states to 
the firms which sold them to respondent, a wholesaler, all of the agricul- 
tural commodities were still in the current of interstate commerce when 
purchased by respondent. 

Respondent’s violations were clearly wilful, as that term is used in 
regulatory statutes. In re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). 
But even if respondent’s violations were not wilful, it would be of no con- 
sequence in this case. The Act does not refer to wilful violations, and the 
deletion of the word wilful from the order in this case would have no ef- 


3. Among the factors not considered here is the effect of such a finding on those re- 
sponsibly connected with the respondent corporation. Such a factor is not material or rele- 
vant to this proceeding. Jn re: Baltimore Tomato Company, Inc., 39 A.D. 412, 415-416 
(1980) 

4. As to the Perishable Agricultural Commodities Act, see Krueger v. Acme Fruit Co., 
75 F.2d 67, 67-68 (5th Cir. 1935); Consolidated Citrus Co. v. Goldstein, 214 F. Supp. 823, 
824-26 (E.D. Pa. 1963); Jackson v. Harrisburg Daily Market, Inc., 198 F. Supp. 490, 491- 
92 (M.D. Pa. 1961); United States v. Klein, 145 F. Supp. 442, 442-43 (D. N.J. 1956); United 
States v. Solomon, 3 F.R.D. 411, 413 (E.D. Ill. 1944). As to the Packers and Stockyards 
Act, see Stafford v. Wallace, 258 U.S. 495, 515-28 (1922); Bruhn’s Freezer Meats of 
Chicago, Inc. v. USDA, 438 F.2d 1332, 1339-40 (8th Cir. 1971); Safeway Stores, Inc. v. 
Freeman, 369 F.2d 952, 955-56 (D.C. Cir. 1966); Trunz Pork Stores, Inc. v. Wallace, 70 
F.2d 688, 689 (2d Cir. 1934); Folsom-Third Street Meat Co. v. Freeman, 307 F. Supp. 222, 
224-26 (N.D. Cal. 1969); United States v. Tyson’s Poultry, Inc., 216 F. Supp. 53, 61-62 
(W.D. Ark.), appeal dismissed by appellant, 319 F.2d 860 (8th Cir. 1963). 
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fect whatever on respondent or on those responsibly connected with re- 
spondent. Since this case does not involve the suspension or revocation 
of a license, a finding can be made that the respondent has committed 
flagrant or repeated violations of § 2 of the Act without first sending a 
warning letter irrespective of whether the violations were wilful,’ or the 
license has terminated.® 


ORDER 


The respondent has committed repeated, flagrant and wilful violations 
of § 2 (4) of the Act (7 U.S.C. § 499b (4) ). The facts and circumstances 
as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 

This order shall be effective on the 30th day after service on the re- 
spondent. 


5. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1256 n. 1 (5th Cir. 1975); In re 
Kafcsak, 39 Agric. Dec. 683, 685-87 (1980), appeal docketed, No. 80-3406 (6th Cir. June 
26, 1980); accord, In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1641 (1976), affd mem., 
568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re George Steinberg & Son, 
Inc., 32 Agric. Dec. 236, 262-63 (1973), aff'd, 491 F.2d 988, 993-94 (2d Cir.), cert. denied, 
419 U.S. 830(1974). 

6. Quinn v. Butz, 510 F.2d 743, 750 (D.C. Cir. 1975); In re Kafcsak, 39 Agric. Dec. 683, 
685-87 (1980), appeal docketed, No. 80-3406 (6th Cir. June 26, 1980); In re Atlantic Pro- 
duce Co., 35 Agric. Dec. 1631, 1633, 1643 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. 
denied, 439 U.S. 819 (1978); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 243- 
45, 261-63, 270 (1973), affd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830(1974). 
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REPARATION DECISIONS 
(No. 20,785) 


CALAVO GROWERS OF CALIFORNIA v. INTERNATIONAL FOOD MARKETING, 
INC. PACA Docket No. 2-5645. Decided July 6, 1981. 


Complaint, untimely filed—Lack of jurisdiction—Dismissal 


Where the complaint was filed more than nine months after the cause of action accrued, 
the complaint is dismissed for lack of jurisdiction. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A complaint 
was filed, on April 14, 1980, in which complainant seeks reparation 
against respondent, in the amount of $5,189.40, in connection with sev- 
eral transactions, in interstate and foreign commerce, involving man- 
goes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent was served with a copy 
of the formal complaint and filed an answer thereto denying any liabil- 
ity for the debt alleged in the complaint. In addition, on August 13, 
1980, respondent filed a counterclaim against complainant seeking an 
award of reparation, in the amount of $6,420.25, in connection with sev- 
eral transactions, in interstate and foreign commerce, involving man- 
goes. Complainant denies any liability to respondent. 

Although the amount claimed in the formal complaint and the coun- 
terclaim exceed $3,000, the parties have waived oral hearing and, there- 
fore, the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR §47.20) was followed. Under this procedure, the verified 
pleadings of the parties were considered a part of the evidence in the 
case as was the Department’s report of investigation. Additionally, the 
parties were given an opportunity to file verified statements. Complain- 
ant filed a verified opening statement, respondent filed a verified an- 
swering statement, and complainant filed a statement in reply. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Calavo Growers of California, is a corporation whose 
mailing address is Box 3486, Terminal Annex, Los Angeles, California 
90051. 

2. Respondent, International Food Marketing, Inc., is a corporation 
whose mailing address is Box 16133, Miami, Florida 33116. 

3. During all pertinent times, complainant and respondent were li- 
censed under the Act. 

4. On or about May 10, 1979, respondent and complainant entered 
into an agreement whereby respondent agreed to sell, and complainant 
agreed to purchase, Haitian mangoes. Shipments were to be made on a 
weekly basis with final settlements to be made on a monthly basis. 

5. During the month of May 1979, respondent sold 10,450 units of 
Haitian mangoes, designated as Lot No. 330018, to complainant. Re- 
spondent, in its counterclaim filed August 13, 1980, alleges that com- 
plainant has failed to pay it $6,420.25 with regard to these mangoes. A 
document which might be considered an informal complaint under the 
Act was filed on this matter on April 25, 1980. 

6. During the month of June 1979, respondent sold 7715 units of 
mangoes, designated as Lot No. 330019, to complainant. In its com- 
plaint, complainant alleges that respondent, although having been paid 


for 7715 units, failed to ship 991 of these units. Complainant, therefore, 
in its complaint, filed April 14, 1980, seeks reimbursement of $5,189.40 
which it paid respondent for these 991 units. No informal complaint was 
filed by complainant. 


CONCLUSIONS 


As we read the evidence submitted by the parties, they had entered 
into a contractual arrangement whereby they would settle at the end of a 
month for Haitian mangoes sold by respondent to complainant, and 
shipped to complainant’s customers, during the month. The complaint 
involves mangoes shipped during June 1979, and the counterclaim in- 
volves mangoes shipped during May 1979. 

The evidence indicates that respondent sent complainant weekly bill- 
ings with a final end of month billing incorporating all shipments made 
during the month. It also appears that complainant’s payments were 
made on the basis of the weekly billings, but in any event not later than 
the tenth of the month following the shipments. This would appear to be 
in accord with the Department’s regulations. (See 7 CFR 46.2 (aa) ). 

Before the Secretary has jurisdiction to hear a cause of action under 
the Act, four prerequisites must be satisfied: (1) the cause of action must 
involve a perishable agricultural commodity (7 U.S.C. 499a (4) ); (2) the 
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sale or purchase of which involves interstate or foreign commerce (7 
U.S.C. 499a (8) ); (3) it must be stated against a licensee or someone sub- 
ject to license under the Act (7 U.S.C. 499d (a) ); and (4) the complaint in- 
corporating it must be filed with the Secretary within nine months after 
the cause of action accrued. Jebavy-Sorenson v. Lynn Foods, 32 Agric. 
Dec. 529 (1973). It is the last of these prerequisites that concerns us 
here. Contrary to complainant’s assertion that a cause of action does not 
accrue until the facts are known to a complainant, it is well settled that a 
cause of action accrues at the time that an event occurs and not at the 
time when a party discovers the facts or learns of his rights thereunder. 
Freshpict Foods v. Consumers Produce, 29 Agric. Dec. 163, 164-5 (1970) 
and cases cited therein. See, also Maggio, Inc. v. First National Stores, 
Inc., 39 Agric. Dec. 1179, 1180 (1980). Inasmuch as the nine month 
filing requirement is a limit on jurisdiction, it is of more consequence 
than a statute of limitation and cannot be altered. Cadenasso v. Califor- 
nia-Mexico Distributing Co., 2 Agric. Dec. 751 (1943). 

Above we held that the parties’ contract called for settlement of a 
month’s business by not later than the tenth day of the following month. 
The cause of action stated in the counterclaim involved sales taking 
place during May 1979; the cause of action, therefore, accrued on or 
about June 10, 1979. In order for this forum to have jurisdiction over it, 
a complaint would have had to have been filed by March 10, 1980. Since 
an informal complaint was not filed on this cause of action until at the 
earliest, April 25, 1980, it was filed more than nine months after the 
cause of action accrued and, therefore, must be dismissed for lack of 
jurisdiction. 

The cause of action stated in the complaint involved sales of mangoes 
which took place during June 1979; the cause of action, therefore, ac- 
crued on or about July 10, 1979. In order for this forum to have jurisdic- 
tion over it, a complaint would have had to have been filed by April 10, 
1980. Since the complaint, in the instant case, was not filed until April 
14, 1980, it was filed more than nine months after the cause of action ac- 
crued and, therefore, must be dismissed for lack of jurisdiction. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served on the parties. 
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(No. 20,786) 


THE GARIN CO. v. NATIONAL FRESH FRUIT & VEGETABLE CO., 
INC. PACA Docket No. 2-5654. Decided July 6, 1981. 


F.o.b. sale—Acceptance, untimely rejection—Normal transportation— 
Breach of warranty, not applicable—Reparation awarded 


Where notice of rejection to the broker does not constitute notice to the consignor, respond- 
ent is deemed to have accepted the lettuce. Respondent also failed to prove normal 
transportation and service conditions and, therefore, is liable to complainant the 
full invoice amount thereof. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agriculture Com- 
modities Act, 1930 as amended (7 U.S.C. §§499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,178.50 in connection with a 
transaction in interstate commerce involving a rail shipment of lettuce 
from California to Houston, Texas. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto denying liability and request- 
ing that the complaint be dismissed. 

Although the amount claimed in the formal complaint is in excess of 
$3,000.00 the parties have waived an oral hearing. Therefore the short- 
ened procedure provided in PACA Rules of Practice at 7 CFR §47.20 is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. The parties were given an opportunity to submit 
additional evidence in the form of sworn statements and to file briefs. 
Complainant filed an opening statement, and respondent filed an an- 
swering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Drawer 1731, 
Salinas, California. 
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2. Respondent is a corporation whose address is P.O. Box 70132, 
Houston, Texas. At the time of the transaction described herein respond- 
ent was licensed under the Act. 

3. On or about October 18, 1979, complainant and respondent entered 
into a contract of sale for 1250 cartons of lettuce @ $4.00 per carton 
plus 55¢ cooling, $281.00 “Tectrol”, $22.50 temperature recorder and 
15¢ brokerage per carton, for a total f.o.b. invoice amount of $6,178.50. 
This sale was negotiated by the firm of Al Gilmore Brokerage Co. of 
Salinas, California, as an f.o.b. “no grade” contract. 

4. On October 18, 1979, complainant caused to be loaded at a Cali- 
fornia, loading point the product called for in this contract. Railroad car 
SPFE 452793 containing this product was released to the carrier on that 
date. 

5. This car arrived in Houston, Texas, and was spotted at respondent’s 
dock at about 12:00 noon on Friday, October 26, 1979, one hour after its 
receiving crew had gone off duty. Respondent’s crew opened the car on 
the morning of Saturday, October 27, 1979 at 7:00 a.m., and observed 
the condition of its contents. Immediately thereafter respondent applied 
for a federal inspection by telephone, leaving its request in the inspec- 
tion service’s tape recorder. 

6. Official USDA inspection was performed at 10:20 a.m. on Monday, 
October 29, 1979 on part of the contents of the car. The report of this in- 
spection reads in pertinent part as follows: 


Shipper: Garin Co. Address: Salinas, California 
Receiver: National Fresh Fruit Address: Houston, Texas 
& Veg. Co. Kind: Mechanical Refrigerator 
Car No: SPFE 452793 Where 
Inspected: 3000 Hicks 


Condition of 
Equipment: Temperature controls in operation. 


Products 

Inspected: Iceberg Type LETTUCE, in cartons, printed, “Gift Brand, The 
Garin Co., Salinas, Calif., Produce of U.S.A., 2 Doz”. Applicant 
states manifested as 1250 cartons. 


Condition 

of Load: Through lengthwise and crosswise load; 5 to 7 rows, 7 and 8 lay- 
ers. Load has shifted away from end wall, A end of car from ap- 
proximately 2 inches in 2nd layer to2 1/2 feet in top layer. 


Condition 
of Pack: Fairly tight in layers. 


Temperature 
of Product: Doorway: Top 38°F., Bottom 40°F. 


Condition: Heads or portions of heads not affected by conditions defects are 
fresh and crisp. Wrapper leaves; no decay. Head leaves; decay in 
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most samples range from 1 or 2 heads per carton, in some none, 
average 5%, Gray Mold Rot, generally in early stages, affecting 1 
or 2 outer leaves. Average 3%, serious damage by worms, (live 
worms present). Damage by Tipburn range from 1 to 9 heads per 
carton, average 17%. 


Remarks: Inspection and certificate restricted to product and lading in up- 
per 3 layers of load. 


7. On the morning of Saturday, October 27, 1979, respondent tele- 
phoned a Mr. Duane Kingsbury, with the Al Gilmore brokerage firm, to 
advise that the car had arrived with problems and that a federal inspec- 
tion had been called for. Mr. Kingsbury telephonically informed the 
complainant after he had received the results of the official inspection, 
some time on Monday morning, October 29, 1979. Following subsequent 
telephone negotiations carried on between complainant and respondent 
through the intermediary, Mr. Kingsbury, respondent declined to han- 
dle the car for the account of complainant; and complainant’s repre- 
sentative, a Mr. Rusty Horton, declined to accept the car as rejected and 
insisted that respondent pay the full invoice amount. 

8. At an unknown time and date respondent rejected the car to the 
carrier. 

9. At an unknown time and date complainant invoiced respondent in 
the amount of $6,178.50, the full invoice price for this car. No part of 
said invoice has been paid. 

10. Respondent filed an informal complaint on February 19, 1980 and 
a formal complaint on July 14, 1980, both within nine months of the ac- 
crual of its alleged cause of action. 


CONCLUSIONS 


PACA Regulations at §46.2 paragraph (ee) define “acceptance” of a 
shipment as, inter alia, a failure of the receiver to give notice of a rejec- 
tion “to the consignor” within a reasonable time as defined in another 
paragraph of that section. Paragraph (cc) of that section defines “reason- 
able time” for rail shipments of fresh fruit and vegetables in terms of a 
strict 24 hour rule. Notice of rejection should be given within 24 hours 
after notice of arrival and placement of the car. However, the 24 hour 
period is tolled for various reasons; e.g., arrival on non-work days or 
after close of regular business hours on work days. The time is also ex- 
tended if the receiver cannot obtain a federal inspection immediately, 
but this requires a notification to the consignor within the 24 hours that 
a federal inspection is contemplated, and also requires that the results of 
the inspection be communicated to the consignor within two hours after 
it is obtained. 
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Respondent’s telephone call to the broker on Saturday morning Oc- 
tober 27, to the effect that it was attempting to obtain an inspection 
may have been timely, but it was given to the wrong party. Notices of 
this nature must be given to the consignor. Notice to a broker does not 
satisfy this requirement. Stonoca Farms Corp. v. Clary, 33 A.D. 956 
(1974). We conclude that the 24 hour period was not tolled by this com- 
munication to the broker, and that the notification when it did reach 
complainant sometime on Monday, October 29, came too late. Respond- 
ent is deemed to have accepted the car because it failed to communicate 
a timely rejection to the shipper. 

Having accepted the car respondent is liable for the purchase price 
thereof unless it can show a breach of contract on the part of complain- 
ant and its damages flowing from that breach. The October 29, 1979, in- 
spection certainly indicated a product in poor condition. However, it is 
not clear that this can be assigned to any breach of warranty on the part 
of the complainant. Here there is no showing that transportation serv- 
ices and conditions were normal. Complainant maintains the car should 
have made fifth day arrival in Houston out of Salinas, California. This is 
supported by a letter to that effect from the Southern Pacific Freight 
Claims office in San Francisco. Respondent however seems to be main- 
taining that eight day arrival is more nearly the norm for transit be- 
tween those points, but the data it submitted, also from a Southern Pa- 
cific Transportation Co. representative (in Houston), is inconclusive. 
This controversy we need not decide. In this case we have a car which 
was 11 days out of Salinas, California when inspected. There is nothing 
in the record to show what the temperature of the car was during that 
lengthy period. Significantly, although respondent ordered a tempera- 
ture recording device for this car, no recording tape was offered in evi- 
dence by respondent, nor did it explain this significant omission. This 
creates a presumption that the evidence of the tape would not have 
helped respondent’s case. We conclude that respondent has not proved 
that transportation conditions and services were normal, and thus can- 
not invoke any warranty of suitable shipping condition to place respon- 
sibility on complainant for the poor condition of the car when inspected.' 

We conclude that there was no breach of contract on the part of com- 
plainant, and that respondent is liable for the full invoice amount for the 
lettuce. Respondent’s failure to pay this amount is a violation of §2 of 
the Act for which reparation should be awarded. 


1. Arguably the presence of live worms is something that would not have been caused or 
aggravated by transit conditions. However, this defect taken alone amounts to only three 
percent of the damage — well within the nine percent serious damage tolerance specified in 
PACA Regulations (7 CFR 46.44 (a) ) for lettuce under a no grade contract. 
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ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the amount of $6,178.50 with interest there- 
on at the rate of 13% per annum from November 1, 1979, until paid. 

Copies of this order shall be served upon the party. 


(No. 20,787) 


FRESH FOODS OF CALIFORNIA, INC. v. MEL’S PRODUCE, INC. PACA Dock- 
et No. 2-5649. Decided July 20, 1981. 


Purchase price, failure to pay in full—Reparation awarded 


Where a change in control of respondent’s business does not relieve respondent of debts in- 
curred before the change, respondent is liable to complainant the balance due for all 
produce ordered before and after that time. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Morton A. Collins, Southfield, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A formal 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $14,922.80 in connection with 
transactions in interstate commerce involving 12 shipments of several 
varieties of precut vegetables from California to Chicago, Illinois and 
Detroit, Michigan. 

A copy of the report of investigation prepared by this Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying most of the allega- 
tions in the complaint. 

Although the amount claimed as damages in the complaint is in excess 
of $3,000.00, the parties have waived an oral hearing. Therefore the 
shortened procedure set out in the Rules of Practice at 7 CFR §47.20 is 
applicable. Under this procedure the verified pleadings of the parties are 
considered as evidence in the case, as is the Department's report of inves- 
tigation. The parties were given an opportunity to submit additional evi- 
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dence in the form of sworn statements. Although complainant did not 
file an opening statement, respondent’s attorney filed an answering 
statement to which complainant did not respond. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1366, Gar- 
denia, California. 

2. Respondent is a corporation whose address is 2000 Wilkins, De- 
troit, Michigan. Respondent was originally licensed under the Act on 
May 10, 1979 as a corporation, and its license was in effect at all times 
pertinent herein. 

3. Pursuant to oral contracts negotiated between the parties, com- 
plainant loaded and shipped via air freight from Los Angeles, California 
12 containers of precut vegetables to respondent in either Chicago, Illi- 
nois or Detroit, Michigan. The shipments can be summarized as follows: 


August 8, 1979, 150 units or 3,000 pounds of shredded lettuce shipped 
via American Airlines to respondent in Detroit, invoiced at 22¢ a pound 
for a total amount of $660.00. 


August 13, 1979, 150 units or 3,000 pounds of shredded lettuce, 75 
units or 1500 pounds of mixed lettuce/cabbage/carrots and 75 units or 


1500 pounds of coleslaw/shredded carrots/cabbage shipped via American 
Airlines to respondent in Chicago. These products were invoiced at 22¢, 
22¢ and 19¢ a pound, respectively, for a total invoice amount of 
$1,275.00. 


August 16, 1979, 149 units or 2,980 pounds of coleslaw/carrots/shred- 
ded cabbage at 19¢ a pound, and 150 units or 3,000 pounds shredded let- 
tuce at 22¢ a pound shipped via American Airlines to respondent in Chi- 
cago and invoiced in a total amount of $1,226.20. 


August 22, 1979, 150 units or 3,000 pounds of coleslaw/carrots/red cab- 
bage, and the same amount of shredded lettuce, shipped via United Air- 
lines to respondent in Chicago. These products were invoiced at 19¢ and 
22¢ a pound, respectively, for a total invoice amount of $1,230.00. 


August 27, 1979, 150 units or 3,000 pounds of coleslaw/carrots/cabbage, 
and the same amount of shredded lettuce, shipped to respondent in Chi- 
cago, and invoiced at 19¢ and 22¢ a pound, respectively, for a total 
amount of $1,230.00. 


August 29, 1979, 150 units or 3,000 pounds of lettuce/cabbage/carrots, 
and the same amount of shredded lettuce, shipped via American Airlines 
to respondent in Detroit, both products invoiced at 22¢ a pound for a to- 
tal amount of $1,320.00. 
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August 30, 1979, 150 units or 3,000 pounds of shredded lettuce, and the 
same amount of coleslaw/carrots/red cabbage, shipped to respondent in 
Chicago via United Airlines, invoiced at 22¢ and 19¢ a pound, respec- 
tively, for a total invoice amount of $1,230.00. 


September 2, 1979, 150 units or 3,000 pounds of shredded lettuce, and 
the same amount of coleslaw/shredded cabbage/carrots shipped to re- 
spondent in Chicago via United Airlines, the products being invoiced at 
22¢ and 19¢ a pound, respectively, for a total invoice amount of 
$1,230.00. 


September 7, 1979, 150 units or 3,000 pounds of coleslaw/carrots/cab- 
bage, 75 units or 1500 pounds of shredded lettuce, and 75 units or 1500 
pounds of shredded lettuce “1/8”, shipped to respondent in Chicago via 
United Airlines, and invoiced respectively at 19¢, 22¢ and 22¢ a pound 
for a total invoice amount of $1,230.00. 


June 10, 1980, 100 units or 2,000 pounds of lettuce/cabbage/carrots, and 
50 units or 1,000 pounds of shredded lettuce shipped to respondent in 
Detroit via American Airlines, with all items invoiced at 24¢ a pound for 
a total amount of $720.00. 


June 15, 1980, 100 units or 2,000 pounds of red cabbage/green cab- 
bage/carrots, 150 units or 3,000 pounds of lettuce/red cabbage/carrots, 


150 units or 3,000 pounds of shredded lettuce, 50 units or 1,000 pounds 
of shredded lettuce shipped to respondent in Detroit via American Air- 
lines, invoiced at 18¢, 25¢, 25¢ and 25¢ a pound, respectively, for a total 
invoice amount of $2,110.00. 


June 17, 1980, 150 units or 3,000 pounds of lettuce/red cabbage/carrots, 
and the same quantity of green cabbage/red cabbage/carrots, and also of 
shredded lettuce shipped to respondent in Detroit via American Air- 
lines, and invoiced respectively at 24¢, 18¢ and 24¢ a pound for a total 
invoice amount of $1,980.00. 


4, At an unknown time and date complainant received a partial pay- 
ment on this account, but only in the amount of $518.40. 

5. On April 18, 1980 complainant filed an informal complaint with 
the Chicago office, Fruit and Vegetable Division, Agricultural Market- 
ing Service alleging failures to pay for eleven shipments of fresh vege- 
tables between June and September 1979 plus some additional freight 
billing for total alleged damages amounting to $15,139.20. This com- 
plaint was filed within nine months of the accrual of all claims therein 
except for one shipment and some freight billing in June of 1979. On 
July 14, 1980 complainant filed a formal complaint in which it dropped 
the June 1979 claims (and one from early August 1979), but added three 
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subsequent claims dating from June 1980. Thus, all claims appearing in 
the final formal complaint were timely filed. This complaint also admit- 
ted receipt of a partial payment of $518.40. 


CONCLUSIONS 


Respondent admits in its answer that it owes for the produce shipped 
in June 1980, but denies that the produce shipped prior to that date was 
sold to respondent. The remainder of the answer is, in effect, a general 
denial. The answering statement asserts that the principals who are now 
in control of the corporation have been associated with it only since Jan- 
uary 1980, and that they decline responsibility for any of the debts in- 
curred by a Mr. Mel Berg who was apparently in control of the firm be- 
fore that date. This statement attempts to distinguish between the pres- 
ent respondent, Mel’s Produce, Inc., and the business carried on by Mr. 
Berg, styled simply “Mel’s Produce.” 

As noted above, the respondent named in the complaint, Mel’s Produce 
Inc., had been operating under a PACA license since May 10, 1979. We 
conclude that this entity is the correct respondent and, as such, is liable 
for all produce ordered whether in 1979 or 1980. The determination of 
the identity of responsibly connected individuals in the firm during that 
period is not the function of this proceeding. 

The findings of fact as set out above are based on the complaint as 
verified by complainant’s president. The answer, insofar as it constitutes 
a denial of the operating facts, has little weight because it is executed by 
respondent’s attorney, and fails to show how he had personal knowledge 
of the facts. We conclude that the respondent’s failure to pay the balance 
due on these sales is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. This should be a two part award to 
distinguish between the two separate groups of claims (1979 and 1980), 
and to start the running of interest from an appropriate date for each 
group. The part payment of $518.40 should be applied to the earliest 
claims. 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant: 

a. The amount of $10,112.80 with interest thereon at the rate of 13 
percent per annum from October 1, 1979, until paid; and 

b. The amount of $4,810.00 with interest thereon at the rate of 13 
percent per annum from July 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,787-A) 


CLOUD PRODUCE INC. v. JACK MALL POTATO Co. PACA Docket No. 
2-5592. Decided July 20, 1981. 


Breach of contract, failure to accept potatoes—Rejection, without 
reasonable cause—Resale, failure to give timely notice of—Damages— 
Reparation awarded as claimed 


Where respondent breached the contract by failing to accept and provide transportation 
for 19 trailorloads of potatoes, complainant is awarded damages as a result there- 
from. Complainant resold the potatoes for respondent’s account, but failed to give 
respondent timely notice of this. Therefore, the amount of damages is determined 
by subtracting the amount of the market price value of the potatoes from the unpaid 
contract price. Since the amount of complainant’s claim is less than the total amount 
of damages, complainant’s award for damages is limited to the amount in which it 
claimed. 


Andrew Y. Stanton, Presiding Officer. 
LeRoy W. Gudgeon, Northfield, Ill., for complainant. 
John W. Piggot, Bay City, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $21,195.84 in connection with the 
sale of numerous shipments of potatoes to respondent in interstate com- 
merce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages exceeds $3,000.00, the 
parties waived oral hearing. Accordingly, the shortened procedure pro- 
vided in section 47.20 of the Rules of Practice is applicable. Pursuant to 
such procedure, respondent filed an answering statement and complain- 
ant filed a statement in reply. Both parties filed briefs. In addition, re- 
spondent filed a petition to reopen the hearing for the purpose of sub- 
mitting an affidavit, and such petition was granted and the affidavit ad- 
mitted into evidence. 
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FINDINGS OF FACT 


1. Complainant, Cloud Produce Inc., is a corporation whose address is 
Box 368, Palatka, Florida. 

2. Respondent, Jack Mall Potato Co., Inc., is a corporation whose ad- 
dress is Box 636, Bay City, Michigan. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 

3. On January 5, 1979, complainant and respondent entered into a 
written contract whereby complainant sold to respondent 84 trailerloads 
of bulk chipping potatoes, average 450 hundredweight (hereinafter, 
“ewt.”) per trailerload, for a total of approximately 37,800 cwt., 85% or 
better, U.S. no. 1. The contract expressly provided as follows, in perti- 
nent part: 


Price: $4.35 CWT. F.O.B. 

Terms: Usual 

Shipment: 7 Loads per week starting week of May 7, 
1979 thru week of July 23, 1979 


Special 

Terms: Seller not to be responsible for non-delivery 
or delay in delivery resulting from fires, acci- 
dents, strikes, shortage of labor, fuel or raw 
materials, weather conditions, and any other 


conditions beyond seller’s reasonable control. 


The contract was signed by Elmer Jensen who was treasurer of re- 
spondent at the time, and by Doy Cloud who was president of complain- 
ant. 

4. Inan affidavit dated October 31, 1980, Ralph Cobb, manager of the 
East Palatka, Florida, office of Cross Country Truck Service, Inc. (here- 
inafter, “Cross Country”) from mid April 1979 through July 1979, 
stated that in late April 1979, Jensen came to his office and told him 
that complainant, with whom respondent had a contract for bulk chip- 
ping potatoes, would be calling Cobb with orders for trucks for the fol- 
lowing week, in accordance with instructions which complainant was to 
receive from respondent. Complainant would advise Cobb concerning 
where the potatoes were to be picked up and their destination. Jensen re- 
quested that Cross Couniry provide the transportation and prepare the 
necessary bills of lading and other paperwork for respondent. Jensen 
indicated that this same procedure was to be followed when the harvest 
moved to North Carolina, utilizing the Cross Country office serving that 
area. Cobb agreed to this undertaking. 

5. On approximately April 23, 1979, Jensen visited complainant’s of- 
fice, where he met with Doy Cloud and Eunice Cloud, the latter being 
the secretary-treasurer of complainant. Jensen proposed that the trans- 
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portation of the potatoes subject to their contract be handled in the fol- 
lowing manner: When respondent’s office in Michigan called complain- 
ant with orders to ship, complainant’s office was to call Buck Cobb, the 
manager of the East Palatka, Florida, office of Cross Country, and ad- 
vise him of the orders. Cross Country would then obtain the trucks. 

6. Sometime during June 1979, because of high fuel prices and a 
truckers’ slowdown, trucks became difficult for Cross Country to obtain. 
Cobb informed Jensen of this, who told him to contact complainant, in 
order to see if complainant could secure trucks. Cobb did so, and com- 
plainant managed to provide some of the trucks needed. 

7. From May 1979 through July 1979, complainant shipped potatoes 
to respondent after respondent had given orders and shipping instruc- 
tions for a certain number of trailerloads in a particular week, and com- 
plainant had passed on this information to Cross Country, which pro- 
vided transportation. During the week of May 7, 1979, complainant 
shipped to respondent seven trailerloads of potatoes; during the week of 
May 14, 1979, five trailerloads; during the week of May 21, 1979, five 
trailerloads; during the week of May 28, 1979, seven trailerloads; during 
the week of June 4, 1979, six trailerloads; during the week of June 11, 
1979, six trailerloads; during the week of June 18, 1979, two trailer- 
loads; during the week of June 25, 1979, seven trailerloads; during the 
week of July 2, 1979, five trailerloads; during the week of July 9, 1979, 
five trailerloads; during the week of July 16, 1979, five trailerloads; and 
during the week of July 23, 1979, five trailerloads. A total of 65 trailer- 
loads were shipped by complainant to respondent during these 12 weeks. 
All of these shipments were made in interstate commerce, and received, 
accepted, and paid for by respondent in accordance with the contract 
terms. 

8. A letter was written from Doy Cloud to Jensen, dated September 
11, 1979, informing Jensen that complainant had resold 17 trailerloads 
of potatoes (later amended to 19 trailerloads in the formal complaint) 
which he claimed that respondent had failed to take. The dates of resale 
ranged from the week of May 7, 1979, through the week of July 23, 
1979. The net proceeds complainant claimed to have received on these 
resales amounted to $19,158.52. Nothing was mentioned in the letter 
concerning any notice that complainant had given to respondent at the 
time the resales occurred to the effect that complainant was selling the 
17 trailerloads for respondent’s account. Enclosed with this letter was 
complainant’s invoice for $16,835.13 for the difference between the con- 
tract price of the 17 trailerloads and the resale price. 

9. To date, respondent has paid complainant for only the 65 trailer- 
loads which it received and accepted, failing to pay for 19 trailerloads 
concerning which it did not give complainant orders and shipping in- 
structions. 
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10. An informal complaint was filed on November 1, 1979, which was 
within nine months from the time the cause of action herein accrued. A 
formal complaint was filed on February 25, 1980, in which complainant 
claimed that 19 trailerloads of potatoes had failed to be accepted by re- 
spondent, for which complainant sought damages of $21,195.84. 


CONCLUSIONS 


It is agreed that respondent received, accepted and paid for 65 trailer- 
loads of potatoes in accordance with the terms of the contract entered 
into by the parties. However, complainant claims that the contract 
called for complainant to deliver to respondent seven trailerloads of po- 
tatoes per week from the week of May 7, 1979, through July 23, 1979, a 
total of 84 trailerloads, f.o.b. Complainant also claims that pursuant to 
respondent’s request, it assented to the use of respondent’s designated 
carrier, Cross Country Truck Service, Inc. (hereinafter, “Cross Coun- 
try”), to ship the potatoes to respondent. Respondent contends that it 
was understood that complainant would deliver potatoes based on the 
needs of respondent’s buyer, Duchene, Inc., Detroit, Michigan, and con- 
tends that complainant failed in its duty to provide transportation for 
the quantity of potatoes for which Duchene had expressed its need. Both 
parties agree that there came a time in May or June 1979 when it be- 
came difficult to obtain trucks, due to a trucker slowdown. Complainant 
asserts that high fuel prices were also a factor. However, complainant 
claims that under these circumstances it was respondent’s legal respon- 
sibility to secure transportation, and respondent insists that such re- 
sponsibility lay with complainant. Complainant contends that it was 
forced to resell the 19 trailerloads which respondent did not accept, and 
in connection with such resale it suffered a loss of $21,195.84 from what 
it should have received from respondent. Respondent denies liabililty for 
this amount, and contends that it was not properly notified of complain- 
ant’s resales. 

Since the parties have put forth affirmative but conflicting allegations 
with respect to the terms of the contract, the burden rests upon each to 
establish its respective allegations by a preponderance of the evidence. 
Israel Klein Co. v. S. Otis Sullivan & Company, 17 A.D. 500 (1958); 
Vernon C. Justice v. Eastern Potato Dealers of Maine, Inc., 30 A.D. 1352 
(1971). 

To support its version of the contract terms concerning the weekly 
number of trailerloads to be shipped to respondent and the total number 
of trailerloads to be shipped, complainant has introduced a copy of the 
contract, signed by Doy Cloud, complainant’s president, and Elmer Jen- 
sen, treasurer of respondent (Finding of Fact 3). That document fully 
supports complainant’s assertion that a total of 84 trailerloads were to 
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be shipped to respondent at the rate of seven trailerloads per week from 
the week of May 7, 1979, through July 23, 1979, f.o.b. In contrast, the 
only evidence introduced by respondent regarding this issue consists of 
affidavits of two of respondent’s employees, who state that there was an 
understanding between the parties brought about through course of 
dealing and custom and usage that complainant was obligated to provide 
potatoes in accordance with the needs of respondent’s customer, 
Duchene Inc., and that this understanding took precedence over the ex- 
press contract terms. Respondent’s evidence is based solely on affidavits 
of persons with an obvious bias in respondent’s favor. Such evidence can- 
not be accorded significant weight. The evidence supporting complain- 
ant, a written agreement signed by officers of both parties, clearly pre- 
ponderates with respect to this issue. 

Another disputed contract term concerns the responsibility for pro- 
viding transportation. In its brief, respondent points out that under sec- 
tion 2-504 (a) of the Uniform Commercial Code (hereinafter, “U.C.C.”), 
a seller must “put the goods in the possession of such a carrier and make 
such a contract for their transportation as may be reasonable having re- 
gard to the nature of the goods and other circumstances of the case. . . .” 
Therefore, respondent argues, complainant should have made sure that 
the potatoes subject to the contract were loaded on the requisite number 
of trucks for delivery to respondent. Complainant, however, has pre- 
sented evidence that respondent selected the medium of transportation, 
and that the parties agreed to utilize it. If this is true, such agreement 
will prevail, as the seller’s duty regarding transportation set forth in sec- 
tion 2-504 (a) of the U.C.C. is preceded by the phrase “[w]here the seller 
is required or authorized to send the goods to the buyer and the contract 
does not require him to deliver them at a particular destination, then un- 
less otherwise agreed he must. . . .” [emphasis added]. 

With respect to the agreement alleged by complainant concerning the 
provision of transportation, complainant claims that on April 23, 1979, 
Jensen visited complainant’s office and proposed a method of transpor- 
tation for the upcoming potato shipments. Complainant asserts that 
Jensen stated that he would be using Cross Country, and that when re- 
spondent’s office would call complainant with orders to ship, complain- 
ant was to call Buck Cobb, a representative of the Cross Country office 
located near complainant’s place of business, who would then obtain the 
trucks. This allegation is confirmed by Cobb’s affidavit (Finding of Fact 
4), in which he states that in late April 1979, Jensen came to his office in 
East Palatka, Florida, and told him that complainant, with whom re- 
spondent had a contract for the purchase of potatoes, would call his of- 
fice with orders for trucks for the following week, in accordance with 
orders to ship which respondent would give to complainant. Cobb would 
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then be advised by complainant where the potatoes were to be picked up 
and their destination. Cobb’s office would prepare the necessary bills of 
lading and other paperwork for respondent. According to Cobb, the 
same procedure was to be followed when the harvest moved to North 
Carolina in late June 1979, with the Cross Country office serving that 
area. Cobb stated further that by mid 1979, because of increased fuel 
costs and the possibility of violence related to labor problems in the 
trucking industry, Cobb had difficulty in securing trucks. Cobb informed 
Jensen of this and Jensen told him to contact complainant, to see 
whether complainant could obtain trucks. Cobb said that complainant 
was successful in doing so on some occasions. Cobb appears to be free of 
bias and is without any apparent interest in the outcome of this case. His 
affidavit should, therefore, be considered highly credible. 

It is our conclusion that, concerning transportation arrangements, 
Cobb’s affidavit viewed together with complainant’s allegations clearly 
preponderate over respondent’s bare allegations. Accordingly, we con- 
clude that at the urging of respondent, the parties agreed to an arrange- 
ment whereby respondent would give orders to ship to complainant, and 
complainant would contact Cross Country, which would provide trans- 
portation for the potatoes. This arrangement was to be followed for both 
the Florida and North Carolina shipments. Therefore, for those weeks in 
which respondent did not order seven trailerloads, complainant could 
not possibly arrange transportation for that number of trailerloads. By 
failing to issue the proper orders for seven trailerloads per week as pro- 
vided in the contract, respondent was in breach of said contract. Gene 
Thompson Potato Co., v. Forks Potato Company, 33 A.D. 1424 (1974). 

Another factor to be considered in the determination of which party 
had responsibility to secure transportation concerns those circumstances 
in which Cross Country could not provide trucks due to a truckers’ slow- 
down, which both parties agree took place during the period of time pro- 
vided in the contract for delivery. Complainant claims that high fuel 
prices were also a factor in the difficulty in providing trucks. However, 
the responsibility for providing transportation under such conditions 
was clearly not with complainant, as is evident by the terms of the writ- 
ten agreement signed by the parties which states, in pertinent part, 
“{sJeller not to be responsible for non-delivery or delay in delivery result- 
ing from . . . strikes, shortage of labor, fuel . . . and any other conditions 
beyond seller’s reasonable control.” (Finding of Fact 3). Circumstances of 
high fuel prices and a trucker slowdown certainly fall into these cate- 
gories. Therefore, respondent was the party obligated to secure transpor- 
tation upon the occurrence of these conditions, and its failure to do so 
was a breach of contract. 
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Respondent’s actions in breaching the contract by failing to accept 19 
trailerloads of potatoes constituted a rejection without reasonable cause. 
This is clear from the definition of that term in the Department’s regula- 
tions (7 CFR 46.2 (bb) (3) ), “in connection with purchases . . . (3) Indicat- 
ing an intention not to accept produce through an act or failure to act in- 
consistent with the contract... .” When a buyer wrongfully rejects, the 
aggrieved seller may resell and recover as damages the difference be- 
tween the resale price and the contract price together with any inci- 
dental damages. H. H. Muhardt Packing Co., v. First National Stores, 
Inc., 34 A.D. 1133 (1975); U.C.C. 2-703 (d), 2-706. However, the seller’s 
resale must be done in good faith and in a commercially reasonable mat- 
ter, and the burden is on the seller to prove that he complied with this 
standard of duty in making the resale. Mutual Vegetable Sales v. Joseph 
Notarianni & Company, 29 A.D. 1049 (1970). Included in this standard 
of duty is the requirement that the seller give the buyer reasonable noti- 
fication of his intention to resell. U.C.C. 2-706 (3); Foster v. Colorado 
Radio Corp., 381 F.2d 222 (10th Cir. 1967); In re Greenwood, 3 U.C.C. 
Rep. Serv. 1339 (Ref. Dec. C.D. Cal. 1966). Complainant has presented 
evidence in the form of invoices confirming that it resold the 19 trailer- 
loads which we have held were rejected by respondent without reason- 
able cause. Complainant claims that it constantly notified respondent of 
the resales by telephone at the times they occurred. Respondent, how- 
ever, denies being so notified. The only documentary evidence of notice 
is complainant’s letter to respondent dated September 11, 1979 (Finding 
of Fact 8), which date is long after all 19 trailerloads of potatoes had 
been resold. Such letter makes no mention of any telephone calls be- 
tween the parties at the time of the resales from May 1979 through July 
1979. Based on our review of the record, we conclude that complainant 
has failed to sustain its burden of showing that it gave reasonable notice 
of resale. 

Since complainant has failed to prove that its resales were made in a 
commercially reasonable matter, complainant is relegated, in its deter- 
mination of damages, to the difference between the market price at the 
time and place for tender and the unpaid contract price, together with 
any incidental damages. Mutual Vegetable Sales v. Joseph Notarianni & 
Company, supra at 1054. 

To obtain the market price for the time and place for tender, we will 
take judicial notice of the listings in the appropriate Market News Serv- 
ice reports. For the time for tender, we will utilize the last day in which 
there are Market News Service reports listings of those weeks in which 
respondent rejected without reasonable cause a portion of the seven 
trailerloads of potatoes which it was contractually bound to accept. With 
respect to the place for tender, we will use the North Palm Beach, 
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Florida, reports for the shipments originating from Palatka, Florida, 

and the Faison, North Carolina, reports for shipments from Elizabeth- 

town, North Carolina. 

During the week of May 14, 1979, respondent rejected without reason- 
able cause two trailerloads which complainant was to ship from Palatka, 
Florida. The North Palm Beach Market News Service reports’ listing for 
the Friday of that week dated May 18, 1979, shows potatoes similar to 
those involved herein as having an f.o.b. price of $2.50, few at $2.75 per 
cewt. Taking the lower figure, $2.50 per cwt., and multiplying by the 
capacity of two trailerloads (according to the contract, an average of 450 
ewt. per trailerload, or 900 cwt.) totals $2,050.00 for such trailerloads. 

During the week of May 21, 1979, respondent rejected without reason- 
able cause two trailerloads which complainant was to ship from Palatka, 
Florida. The North Palm Beach listing for the Friday of that week, dated 
May 25, 1979, shows potatoes similar to those at issue as having an f.o.b. 
price of $1.75 to $2.00, few at $2.50 per cwt. Multiplying the $1.75 per 
ewt. figure by the 900 cwt. capacity of two trailerloads totals $1,575.00 
for such trailerloads. 

During the week of June 4, 1979, respondent rejected without reason- 
able cause one trailerload which complainant was to ship from Palatka, 
Florida. The North Palm Beach listing for the Friday of that week dated 
June 8, 1979, shows potatoes similar those at issue as having an f.o.b. 
price of $1.25 to $1.50, occasionally as high as $1.75 per cwt. Multiply- 
ing the $1.25 per cwt. figure by the 450 cwt. capacity of the one trailer- 
load totals $562.50 for such trailerload. 

During the week of June 11, 1979, respondent rejected without 
reasonable cause one trailerload which complainant was to ship from 
either Palatka, Florida, or Elizabethtown, North Carolina. The last 
North Palm Beach listing for the growing season, dated June 13, 1979, 
shows potatoes similar to those at issue as having an f.o.b. price of $1.50 
per cwt. There are no listings for potatoes similar to those involved here- 
in in the Faison, North Carolina, reports, which cover the Elizabethtown 
growing area, for the week of June 11, 1979. Thus we will utilize the 
$1.50 per cwt. price which, multiplied by the 450 cwt. capacity in the 
one trailerload, gives a total of $675.00 for such trailerload. 

During the week of June 18, 1979, respondent rejected without 
reasonable cause five trailerloads which complainant was to ship from 
Elizabethtown, North Carolina. The Faison, North Carolina, listing for 
the Friday of that week, June 22, 1979, shows potatoes similar to those 
at issue as having an f.o.b. price of $2.50 to $2.75, generally $2.50 per 
cwt. Multiplying the $2.50 per cwt. figure by the 2,250 cwt. capacity of 
the five trailerloads totals $5,625.00 for such trailerloads. 
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During each of the weeks of July 2, July 9, July 16, and July 23, 1979, 
respondent rejected without reasonable cause two trailerloads which 
complainant was to ship from Elizabethtown, North Carolina. The 
Faison, North Carolina, listing for the Friday of the week of July 2, 
1979, dated July 6, 1979, shows potatoes similar to those issue as having 
an f.o.b. price of $1.50 to $2.25, mostly $1.75 to $2.00 per cwt. Multiply- 
ing the lowest quoted figure of $1.50 per cwt. by the 900 cwt. capacity of 
two trailerloads totals $1,350.00 for such trailerloads. The Faison, 
North Carolina, listing for the Friday of the week of July 9, 1979, dated 
July 13, 1979, shows potatoes similar to those at issue as having an 
f.o.b. price of $1.25 to $2.00, mostly $1.50 to $1.75 per cwt. Multiplying 
the lowest quoted figure of $1.25 per cwt. by the 900 cwt. capacity of the 
two trailerloads totals $1,125.00 for such trailerloads. The Faison, 
North Carolina, listing for the week of July 16, 1979, involving potatoes 
similar to those at issue exists only for Wednesday, July 18, 1979, and 
shows a price of $1.50 to $2.00 per cwt. Multiplying the lowest quoted 
figure, $1.50 per cwt., by the 900 cwt. capacity of the two trailerloads 
totals $1,350.00 for such trailerloads. The final Faison, North Carolina, 
listing for the week of July 23, 1979, is for Wednesday, July 25, 1979, 
and shows a price of $1.50 to $1.75 per cwt. Multiplying the lowest 
quoted figure of $1.50 per cwt. by the 900 cwt. capacity of the two 
trailerloads totals $1,350.00 for such trailerloads. 

Therefore, the Market News Service reports show the market price of 
the 19 trailerloads which we have concluded that respondent rejected 
without reasonable cause to be $2,050.00 (two trailerloads), $1,575.00 
(two trailerloads), $562.50 (one trailerload), $675.00 (one trailerload), 
$5,625.00 (five trailerloads), $1,350.00 (two trailerloads), $1,125.00 
(two trailerloads), $1,350.00 (two trailerloads), and $1,350.00 (two 
trailerloads), for a total of $15,662.50 for all 19. The unpaid contract 
price for these 19 trailerloads, or 8,550.00 cwt., was $4.35 per cwt., for a 
total of $37,192.50. Subtracting the market price from the unpaid con- 
tract price leaves $21,530.00. Complainant has not claimed any inci- 
dental damages, and respondent has not claimed any damages as a set- 
off. Therefore, complainant’s damages as a result of respondent’s breach 
of contract come to $21,530.00. Respondent’s failure to pay such sum to 
complainant is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. However, since complainant has 
claimed only $21,195.84, the award of damages to complainant will be 
limited to this sum plus interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as an award of reparation $21,195.84, with interest there- 
on at the rate of 13 percent per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,788) 


SALINAS LETTUCE FARMERS COOPERATIVE v. GEORGALOS DISTRIBUTING 
Co. PACA Docket No. 2-5659. Decided July 20, 1981. 


Broker—Guaranteed payment, failure to prove—Dismissal 


Where complainant failed to prove the broker guaranteed payment for the four sales in 
question, the complaint is dismissed. 


George L. Aubrey, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Michael D. Cling, Salinas, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $18,708.25 in connection with 
transactions in interstate commerce involving four truck shipments of 
lettuce from California to Kansas City, Missouri. 

A copy of the formal complaint was served upon respondent, who filed 
an answer thereto denying liability to complainant. 

Although the amount claimed in damages in the complaint exceeds 
$3,000.00, the parties have waived an oral hearing. Therefore the short- 
ened procedure provided in PACA Rules of Practice at 7 CFR §47.20 is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case. In addition, complainant 
filed an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Both parties submitted 
briefs. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 2176, 
Salinas, California. 

2. Respondent is a partnership composed of Tom Georgalos and Ellen 
L. Georgalos doing business as Georgalos Distributing Co., whose ad- 
dress is P.O. Box 1862, Salinas, California. At the time of the transac- 
tions described herein respondent was licensed or subject to licensing 
under the Act. 

3. On September 17, 1979 Mr. Tom Georgalos acting as a broker nego- 
tiated the purchase of a load of lettuce with Mr. Ronald Van Bebber, 
complainant’s sales manager, to be sold to a firm known as United Fruit 
& Vegetable, Inc. (hereinafter “United”) in Kansas City, Missouri. This 
load of lettuce was shipped from California and received by United in 
Kansas City, both at unknown times and dates. Complainant received 
payment for this first load on October 1, 1979, from a Mr. Brian Harney, 
apparently an employee of respondent, who personally delivered the 
check. 

4. On September 24, October 1, 8 and 9, 1979, Mr. Tom Georgalos 
negotiated additional purchases of produce for United from complain- 
ant. On the first two of these dates he again telephonically contacted 
complainant’s sales manager, Mr. Van Bebber, but for the last two trans- 
actions he contacted complainant’s salesman, a Mr. Steve Johnston. Mr. 
Georgalos issued timely broker’s confirmations to the parties for these 
four transactions indicating that they were f.o.b. sales of, respectively, 
850 packages of Cookie brand lettuce at $6.00 plus 55¢ cooling, 850 
packages of SLPC brand lettuce at $6.00 plus 55¢ cooling, 625 packages 
of Downtown brand lettuce at $4.50 plus 55¢ cooling with 200 packages 
of Sidewalk brand celery at $3.50 plus 55¢ cooling, and 780 packages of 
Downtown brand lettuce at $4.00 plus 55¢ cooling and a $20.00 tem- 
perature recorder. 

5. On or about those dates the products called for in these four con- 
tracts were loaded and shipped by complainant from California loading 
points via truck to United in Kansas City. All four trucks were received 
and accepted by that firm at unknown times and dates. Complainant in- 
voiced the four shipments to United on September 28, October 5, Octo- 
ber 11 and October 12, 1979, in the amounts of, respectively, $5,567.50, 
$5,587.50, $3,984.25 and $3,569.00. United has paid no part of these in- 
voices. 

6. In late October 1979, the parties received information that United 
had entered into a bankruptcy reorganization. On October 25 1979, Mr. 
Van Bebber, acting for complainant, returned the broker’s confirma- 
tions to respondent with a request that they be corrected to show that re- 
spondent had guaranteed payment by United for the four lots in ques- 
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tion. Mr. Georgalos returned these confirmations uncorrected on Octo- 
ber 29, 1979. Shortly thereafter Mr. Van Bebber invoiced respondent di- 
rectly for the four lots. The invoices were received by respondent on 
October 30, 1979. These were returned to complainant by Mr. Georgalos 
with a typed notation to the effect that his firm was acting as a broker 
only, and that the original confirmations had been accepted (without any 
payment guarantee noted thereon). 

7. Complainant filed a timely complaint to initiate this proceeding on 
April 4, 1980, within nine months of the accrual of its alleged cause of 
action. 


CONCLUSIONS 


The only question to be decided is whether or not respondent guaran- 
teed payment for the four lots. There is no contemporaneous writing to 
prove this, and the sworn statements furnished by the parties and re- 
ceived in evidence are in direct conflict. Complainant’s sales personnel 
maintain that Mr. Georgalos personally guaranteed the payments, and 
that no sales would have been made to United if he had not done so. This 
was because of United’s less than favorable payment and credit rating. 
Mr. Georgalos, on the other hand, maintains that he did not guarantee 
payment for the four sales in question, and that as a matter of policy he 
never guarantees payments to any shipper. The statements of the par- 
ties cannot be reconciled. Therefore the case must be decided on a bur- 
den of proof basis. The complainant shipper had the burden of establish- 
ing that a guarantee was given. Idaho Farmway, Inc. v. M Toplitzky & 
Co., 18 A.D. 39 (1959), Antigo v. Washington Produce, 27 A.D. 652 
(1968). This must be by a preponderance of the evidence. Ralph Dauito & 
Sons, Inc. v. Gratz & Utter, 40 A.D. 127 (1981). It is well known that a 
broker as such is not responsible to the seller for the contract price. Cy 
Mouradick & Sons, Inc. v. D. J. Forry Co., Inc., 40 A.D. 145 (1981). The 
affidavits by complainant’s sales personnel show that each of these indi- 
viduals negotiated only two transactions out of the four with which we 
are here concerned. Mr. Georgalos has denied guarantee of payment for 
any of the four. The evidence on both sides of the case is of substantially 
equal weight, so complainant has failed to carry its burden of proof. The 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 20,789) 


CAAMANO BROS., INC. v. SOUTHLAND PRODUCE CO., a/t/a WEST FRUIT 
Co. PACA Docket No. 2-5715. Decided July 21, 1981. 


Oral contract—Purchase price, no meeting of minds—Market value— 
Reparation awarded 


Where it is concluded respondent only received the first load of mangoes, and since there 
was no meeting of minds regarding the price of the mangoes, respondent shall pay 
to complainant the market value price, less monies already paid. 


George Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,270 in connection with a trans- 
action in interstate commerce involving the purchase and sale of a quan- 
tity of mangoes of Mexican origin in Los Angeles, California. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying several of the material 
allegations in the complaint, and introducing affirmative matter in de- 
fense. 

The amount claimed in the formal complaint is less than $3,000. 
Therefore the shortened procedure provided in PACA Rules of Practice 
at 7 CFR §47.20 is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn state- 
ments, but neither party did so; nor did either party file a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 761-63 South Cen- 
tral Avenue, Los Angeles, California. 

2. Respondent is a corporation whose address is 714 Market Court, 
Los Angeles, California. At the time of the transaction described herein 
respondent was licensed under the Act. 
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3. On or about July 11, 1980, the parties entered into an oral contract 
negotiated by a broker, one Hernan Galvez, for the purchase and sale of 
a quantity of mangoes. Under the terms of this contract complainant 
was to deliver 1,500 cases of fresh mangoes, No. 12 size, to respondent 
at its above Los Angeles address. 

4. On July 12, 1980, complainant loaded and shipped the product 
called for in this contract on two trucks. One truck contained 1,120 cases 
of mangoes which were received, accepted and unloaded by respondent, 
who on that same date resold this produce to a firm known as Alpha 
Beta at a price of $4.50 per case. The other truck containing 380 cases of 
mangoes for respondent, plus some other produce destined for other re- 
ceivers, was never unloaded by respondent. 

5. At an unknown time and date respondent paid complainant $4,480 
on this account. 

6. Complainant filed a formal complaint to initiate this proceeding on 
October 24, 1980, within nine months of the accrual of its alleged cause 
of action. 


CONCLUSIONS 


On the exiguous record made by both parties, it is impossible to deter- 
mine exactly what happened. Apparently there was some dispute over 
the price, but it is not clear when or how this dispute arose. Also it is rea- 
sonably clear that respondent ultimately received the 1,120 cases of 
mangoes on the first truck, although there may have been an attempt to 
return these. The 380 cases on the second truck were apparently not re- 
ceived. 

The only question that needs to be decided in this proceeding is the 
amount now owed by respondent for the 1,120 cases of the product ac- 
tually received. The statements of the parties are in flat contradiction on 
this question of price, but their incomplete statements have equal 
weight.’ Thus, complainant has failed to prove by the preponderance of 
the evidence that the agreed price was $4.50, and for the same reason re- 
spondent failed to establish the $4.00 price. We can only conclude from 
the evidence here presented that there was no meeting of minds on the 
price. 

However, respondent has admitted reselling the mangoes it did re- 
ceive for $4.50 per case. Absent other evidence, this resale price, less any 


1. The Department’s report of investigation contains a statement dated September 18, 
1980, from the broker, Mr. Galvez, discussing the price. However, the document is not 
sworn to, and it is not the regular broker’s confirmation described in PACA Regulations at 
7 CFR §46.28, which is required to be issued promptly after the negotiation of a contract. 
Because of its lack of credentials, the statement by Mr. Galvez was given no weight in this 
proceeding. 
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expenses of sale, may be taken as the fair market value of the product. 
See Illinois Fruit v. S. Meltzer & Son, 29 A.D. 745 (1970). Here respond- 
ent has shown no expenses. 

The fair market value of the 1,120 cases actually received amounts to 
$5,040. In the absence of a meeting of minds on the price, this is the 
amount respondent owes complainant for the mangoes. Pic’N Pac v. Ben 
Gatz Co., 30 A.D. 522 (1971). 

Respondent has already paid $4,480 on this account, but its failure to 
pay the balance is a violation of section 2 of the Act for which reparation 
should be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $560, with interest thereon at 
the rate of thirteen percent per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,790) 


JOSEPH F. BYRNES PRODUCE, INC. v. KALECK DISTRIBUTING CO. PACA 
Docket No. 2-5707. Decided July 21, 1981. 


F.o.b. sale—Acceptance, by reshipping to another buyer—Suitable 
shipping condition warranty, not applicable—Reparation awarded 


Where respondent failed to prove complainant had knowledge of the ultimate destination 
of the onions, complainant is not liable for the condition of the onions beyond the 
contract destination. Therefore, respondent is liable to complainant the full invoice 
amount. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
J. Rush Milam, IIT, McAllen, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $3,540.75 
against respondent in connection with a transaction in interstate com- 
merce involving a shipment of one truckload of onions. 
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A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is there- 
fore applicable. Pursuant to this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit additional evidence in the form of sworn statements. However, 
neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joseph F. Byrnes Produce, Inc., is a corporation 
whose address is P.O. Box 868, Edinburg, Texas. 

2. Respondent is an individual, Lewis Kaleck, doing business as Ka- 
leck Distributing Company, whose address is P.O. Box 1432, McAllen, 
Texas. At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about April 22, 1980, complainant sold to respondent 800 
sacks of U.S. No. 1 jumbo yellow onions at $3.60 per sack 84 sacks of 
jumbo red onions at $6.75 per sack and 25 sacks of medium red onions at 
$3.75 per sack, for a total of $3,540.75, f.o.b. Edinburg, Texas. On the 
same day complainant shipped the onions on respondent’s truck from 
Edinburg, Texas to respondent in McAllen, Texas, with the contempla- 
tion that the onions would subsequently be shipped out of the State of 
Texas. 

4. Respondent sold and shipped the subject onions to Sol Salins, Inc., 
in Washington, D.C. After arrival at the place of business of Sol Salins, 
Inc., the onions were federally inspected on April 25, 1980, at 9:00 a.m. 
with the following results in relevant part: 


Where 
Inspected: Applicant’s warehouse. 


x weaekkk tk 


Condition of 
Containers: Stacked at above location. 


Temperature 
of Product: Ranges 64 to 67°F. 


Condition: Yellow lot: Generally firm, mostly fairly dry, some damp. 1 to 
18% per sample, average 7% Bacterial Soft Rot in various stages 
mostly affecting 1 to 3 scales, some affecting up to 1/2 of onion. 


Red lot: Generally firm and dry. Average 1% decay. 
Remarks: Applicant states above lots unloaded from Cumberland Truck. 
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5. On May 13, 1980, Sol Salins issued an accounting to respondent 
showing gross proceeds from the sale of the yellow onions of $4,062.90, 
with a deduction of a 12% commission and 15¢ per carton handling, for 
a net amount of $3,455.65. Respondent in turn issued a check to com- 
plainant on May 16, 1980, for $2,340.75. Complainant refused to accept 
this check and returned it to respondent. 

6. The subject onions were federally inspected at shipping point on 
April 22, 1980, and graded U.S. No. 1, no decay. 

7. The formal complaint was filed on October 16, 1980, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no question in this proceeding but that respondent accepted 
the subject onions and thus became liable to complainant for the full 
purchase price thereof, less any damages resulting from any breach of 
contract proved by respondent. Respondent contends that the onions 
were sold on an f.o.b. Edinburg, Texas basis with destination specified as 
Washington, D.C. Complainant, on the other hand, contends that the on- 
ions were sold to respondent in McAllen, Texas and that it had no knowl- 
edge of the ultimate destination of the onions except that it understood 
that they would be shipped out of the state. Respondent asserted that 
the bill of lading issued by complainant disclosed on its face that Sol Sa- 
lins was the ultimate receiver. Respondent attached a copy of the bill of 
lading to his answer. The copy shows under the letterhead of complain- 
ant, next to the printed “shipped to”, written in hand-“Kaleck Dist. Co., 
P.O. Box 1432, McAllen, Tx 78501.” In addition the document shows 
written in the same hand the quantity and type of product shipped. In a 
different handwriting at the bottom of the document the name “Sol Sa- 
lins” is written in with some telephone numbers and an address in Wash- 
ington, D.C. Complainant submitted an original copy of the same identi- 
cal document as an exhibit to the complaint. However, complainant’s 
original copy does not show any of the information concerning Sol Salins 
which was written in different handwriting at the bottom of the copy of 
the document furnished by respondent. We conclude that the subject on- 
ions were sold on an f.o.b. Edinburg, Texas basis with destination McAl- 
len, Texas. Accordingly, the f.o.b. suitable shipping condition rule would 
not be applicable to Washington, D.C. It is clear that since the onions 
were federally inspected in Edinburg on April 22, 1980, and found to be 
U.S. No. 1, they would undoubtedly have made good delivery in near-by 
McAllen on the same day. We find that respondent has failed to prove a 
breach of contract on the part of complainant and is therefore liable to 
complainant for the full invoice price of the subject onions or $3,540.75. 
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Respondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,540.75, with interest thereon at the rate 
of 13 percent per annum from June 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,791) 


THE GARIN COMPANY v. MIKE PHILLIPS ENTERPRISES, INC. PACA Dock- 
et No. 2-5709. Decided July 22, 1981. 


Contract terms—F.o.b. sale, proof sustained—Delivered sale, failure to 
prove—Actual shipper—Acceptance—Liability for purchase price 


Where complainant prove it was the actual shipper of the lettuce, and the contract terms 
were “f.o.b.” and not “delivered” as alleged by respondent, respondent accepted the 
lettuce and is liable to complainant the full purchase price thereof, less monies al- 
ready paid. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $700.00 in connection with the 
shipment in interstate commerce of one truck load of lettuce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

The amount of damages claimed in the complaint does not exceed 
$3,000.00 and therefore the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
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ant to this procedure the verified pleadings of ihe parties are considered 
a part of the evidence in the case as is the Department’s report of inves- 
tigation. In addition complainant filed an opening statement. Respond- 
ent did not file an answering statement. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose address 
is P.O. Box 1731 Salinas, California. 

2. Respondent, Mike Phillips Enterprises, Inc., is a corporation whose 
address is 301 South 3rd Street, Phoenix, Arizona. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about May 19, 1980, complainant sold to respondent 799 car- 
tons of Gift Brand lettuce at $4.00 per carton plus $.60 per carton for 
cooling and $.15 per carton brokerage, or a total of $3,795.25 f.o.b. 

4. On May 20, 1980, the subject lettuce was shipped from a loading 
point in California to respondent in Phoenix, Arizona. Respondent ac- 
cepted the lettuce on arrival in Phoenix and has paid complainant 
$3,095.25, leaving a balance of $700.00. 

5. The formal complaint was filed on October 17, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the sale of lettuce was made to respondent 
through Range West Limited, a broker of Thermal, California. Com- 
plainant submitted a broker’s memorandum of sale dated May 19, 1980, 
confirming the sale of the subject lettuce. In addition complainant sub- 
mitted its own invoice and a bill of lading, as well as an invoice for brok- 
erage from Range West Limited. Respondent’s answer to the complaint 
is that it did not purchase the lettuce from complainant but rather pur- 
chased the lettuce from Grower’s Pride of Thermal, California. Respond- 
ent also maintains that the contract was negotiated with delivered terms 
and that the shipper was therefore responsible for payment of freight in 
the amount of $700.00, which respondent in fact paid. 

The only documentation in the file in any way supportive of respond- 
ent’s position is a broker’s memorandum of sale issued by respondent 
showing a load of 820 cartons of lettuce sold for Grower’s Pride of Ther- 
mal, California, to “MPE” with no address shown for the buyer, at a 
price of $4.65 delivered. The memorandum states “telephone confirma- 
tion: 5/16/80, date shipped: 5/19/80, due to arrive: 5/20/80.” Respondent 
did not submit any statement from any person connected with Grower’s 
Pride. We conclude that all the evidence that respondent has failed to 
prove that the lettuce shipped to it by The Garin Company, and which it 
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accepted, was in fact purchased from Grower’s Pride or was purchased 
on a delivered basis. In addition we conclude that respondent purchased 
the subject lettuce from The Garin Company. 

Since respondent accepted the subject lettuce it is liable to complain- 
ant for the full purchase price thereof less the $3,095.25 already paid or 
$700.00. Respondent’s failure to pay complainant such amount is a vio- 
lation of section 2 of the Act for which reparation should be awarded to 
complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $700.00, with interest thereon at 
the rate of 13% per annum from June 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,792) 


GRIFFIN-HOLDER CO. v. JOSEPH MERCURIO PRODUCE CORP. PACA 
Docket No. 2-5718. Decided July 22, 1981. 


Contract, existence of—Meeting of minds—Rejection, without reasonable 
cause—Resale—Damages—Reparation awarded 


Where complainant proved the existence of a contract between the parties, respondent’s re- 
jection of the onions (based on its contention it never entered into a contract with 
complainant) was without reasonable cause. Therefore, respondent shall pay com- 
plainant damages the amount determined between the contract price and the 
amount complainant received from the resale of the onions. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $700.00 in connection with the sale 
of half a truckload of onions in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to file additional evidence in the form of verified 
statements, but elected not to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Griffin-Holder Co., is a corporation whose address is 
P.O. Box 511, Rocky Ford, Colorado. 

2. Respondent, Joseph Mercurio Produce Corp., is a corporation 
whose address is 3650 East Fifth Avenue, Columbus, Ohio. At the time 
of the transaction involved herein, respondent was licensed under the 
Act. 

3. On Tuesday, May 20, 1980, Richard Williams, a salesman em- 
ployed by complainant, called respondent’s office and spoke to Joseph 
Mercurio, president of respondent. In the course of that conversation, 
the parties agreed to the sale from complainant to respondent of half a 
truckload of onions, consisting of 100 sacks of small medium yellow 
granos at $9.25 delivered, and 300 sacks of jumbo yellow granos at 
$11.25 delivered. Williams expressed some doubt as to whether com- 
plainant could ship the onions on that same day, May 20, 1980, for deliv- 
ery on Friday, May 23, 1980, and indicated that shipment might not oc- 
cur until Friday, with delivery sometime early the following week. Mer- 
curio never objected to any of these terms. 

4. The onions sold to respondent were shipped froni complainant’s 
place of business in California on May 23, 1980, along with another half 
truckload of onions to be delivered to another buyer in Cincinnati, after 
which the truck was to proceed to respondent in Columbus. The driver 
was to call respondent upon arrival at Cincinnati, to advise respondent 
of the estimated arrival time. On Monday, May 26, 1980, the driver 
called respondent from Cincinnati, and respondent indicated that it was 
refusing to accept the load because it had not been ordered. Respondent 
later received complainant’s invoice for the onions at issue, and imme- 
diately returned it. 

5. On May 27, 1980, complainant advised respondent, by telegram, 
that it was reselling the 400 sacks which respondent has refused to ac- 
cept. 

6. On or about May 27, 1980, complainant resold the 300 sacks of 
jumbo yellow grano onions to Callif & Sons Co., Inc., Columbus, Ohio, at 
$9.50 per sack, or $2,850.00, and the 100 sacks of small medium yellow 
grano onions to The Macaluso Fruit Co., Columbus, Ohio, at $7.50. per 
sack, or $750.00, for a total of $3,600.00. 
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7. Joseph Mercurio wrote a letter to the Department, dated August 
25, 1980. In that letter, Mercurio set forth his version of the factual cir- 
cumstances regarding the transaction at issue. In the first paragraph of 
that letter he states as follows: 


With reference to your letter received August 5, 1980 
from your office concerning alleged shipment of onions 
from Griffin Holder Company, Rocky Ford, Colorado; 
around May 19 or 20, 1980, a Mr. Dick William, a sales- 
man for Griffin Holder Company called me concerning 
shipping onions to our corporation and asking me if I could 
use any onions. Price was quoted and I did tell him it was 
not a bad price. He then proceeded to ask me how many 
bags do we usually buy. I said usually a half of a shipment 
at a time. He then quoted, as per his quote, “I will see what 
I can do since trucks were scarce.” 


8. Respondent has, to date, failed to pay complainant, the difference 
between the contract price of the onions at issue, $4,300.00, and the 
$3,600.00 obtained on resale, or $700.00. 

9. A formal complaint was filed on November 12, 1980, which was 
within nine months from the time of the cause of action herein accrued. 


CONCLUSIONS 


It is not disputed that on May 26, 1980, respondent informed the driv- 
er of the truck containing the 400 sacks of onions shipped by complain- 
ant that respondent was refusing to accept those onions. In addition, 
there is no question concerning the propriety of complainant’s resale of 
the onions. The main point of contention is whether respondent had a 
firm contract with complainant to purchase the onions, which respond- 
ent emphatically denies. 

Since the parties have put forth affirmative but conflicting allegations 
with respect to the terms of the contract, the burden rests upon each to 
establish its respective allegations by a preponderance of the evidence. 
Israel Klein Co. v. S. Otis Sullivan & Company, 17 A.D. 500 (1958); O. L. 
Davis Brokerage Co. v. Service Potato & Onion Co., 30 A.D. 1085 (1971). 

According to complainant’s salesman, Richard Williams, who repre- 
sented complainant in the course of this transaction, Williams called re- 
spondent on Tuesday, May 20, 1980, and spoke to Joseph Mercurio, re- 
spondent’s president. Williams claims that he took an order for a half 
truckload of onions, 300 sacks of jumbo yellow granos at $11.25 deliv- 
ered, and 100 sacks of small medium yellow granos at $9.25 delivered. 
He claims that he informed Mercurio that it might be difficult to sell the 
other half load, secure a truck, and get it loaded in time for delivery on 
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Friday, May 23, 1980, but if a Friday delivery was not possible, a deliv- 
ery at the beginning of the following week was assured. Williams states 
that Mercurio made no objection to these terms. 

Mercurio’s version of what transpired during the telephone conversa- 
tion with Williams on May 20, 1980 is found in the first paragraph of his 
letter to the Department dated August 25, 1980 (See Finding of Fact 7). 
He relates that Williams asked him if he could use any onions and quot- 
ed a price, in response to which Mercurio “did tell him it was not a bad 
price.” Williams then asked how many bags respondent usually bought, 
and Mercurio said “usually a half of a shipment at a time.” According to 
Mercurio, Williams said “I will see what I can do since trucks were 
scarce.” 

It is essential to the formation of a contract that there be a mutual 
manifestation of assent, sometimes referred to as a meeting of the 
minds, as to the material terms of the contract. Independent Grape Dis- 
tributors v. Barbera Packing Corporation 25 A.D. 1144 (1966); Peters & 
Garabedian v. Coyner-Evans Co., Inc and/or Ribes Trading Company of 
Miami, Inc., 28 A.D. 752 (1969). After examining the evidence, we con- 
clude that there was indeed a mutual manifestation of assent or meeting 
of the minds. Such is evident from Mercurio’s own version of the May 
20, 1980, telephone conversation which reveals that Mercurio never 
voiced any objection to entering into a contract with complainant in re- 
sponse to William’s initiatives, but rather, consistently showed interest. 
Even assuming the truth of Mercurio’s assertion that a specific delivery 
date was never agreed to, it is clear from Mercurio’s statement that there 
was an understanding that the contract was firm, assuming the occur- 
rence of timely delivery as represented by Williams. We, therefore, con- 
clude that complainant has sustained its burden of proving the terms of 
the contract by a preponderance of the evidence. 

The next question to be decided is whether respondent rejected the on- 
ions without reasonable cause. The Department’s regulations provide, as 
one of the definitions of “reject without reasonable cause” the following: 
“Advising the seller, shipper, or his agent that produce, complying with 
the contract, will not be accepted. . . .” (7 CFR 36.2 (bb) (2) ). Respondent 
does not deny informing the truck driver that the half truckload of on- 
ions would not be accepted, and does not contend that the onions did not 
comply with the contract. Therefore, the onions were rejected without 
reasonable cause. 

The measure of damages where a shipment is rejected without reason- 
able cause is the difference between the contract price and the resale, 
provided the resale is made in good faith and in a commercially reason- 
able manner. Byrd Produce Company v. Albany Public Markets, Inc. 31 
A.D. 136 (1972). Complainant has provided evidence that it resold the 
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300 sacks of jumbo yellow grano onions to Callif & Sons Co., Inc., Colum- 
bus, Ohio, for $9.50 per sack or $2,850.00, and 100 sacks of small me- 
dium yellow grano onions to the Macaluso Fruit Co., Columbus, Ohio, for 
$7.50 per sack or $750.00, for a total of $3,600.00. As previously stated, 
respondent has not questioned the propriety of these resales. Therefore, 
complainant’s damages are the difference between the contract price for 
the 300 sacks of jumbo yellow grano onions at $11.25 per sack, or 
$3,375.00, and the 100 sacks of small medium yellow grano onions at 
$9.25 per sack, or $925.00, totaling $4,300.00, and the resale price of 
$3,600.00, or $700.00. Respondent’s failure to pay this sum to complain- 
ant is a violation of section 2 of the Act for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $700.00, with interest thereon at the rate of 
13% per annum from July 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,793) 


SUN FRESH, INC. v. TOMMIES CELLO-PAK, INC. PACA Docket No. 
2-5792. Order issued July 22, 1981. 


Order for undisputed amount—Dismissal of other portion of complaint 


Order issued by Donald A. Campbell, Judicial Officer. 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on January 16, 1981, and a formal complaint 
was filed on February 26, 1981. Complainant seeks to recover 
$13,700.00 which amount is alleged to be the total purchase price for po- 
tatoes sold to and accepted by respondent on September 3 and 5, 1980. 
Respondent filed an answer to the formal complaint on May 19, 1981, 
admitting that $10,100.00 of the amount claimed by complainant was 
due and owing to complainant on account of the transaction(s) involved 
herein. 

Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 





MISCELLANEOUS 
Cite as 40 A.D. 1007 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount .. . leaving the respondent's liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $10,100.00. 
Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 13 percent per annum 
from October 1, 1980, until paid. 

With respect to the remaining $3,600.00, complainant by letter dated 
March 24, 1981, informed the Department that the $3,600.00 had been 
paid and requested dismissal of that portion of the Complaint. Accord- 
ingly that portion of the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


DEFAULT ORDER — WITHDRAWAL OF ANSWER 
(No. 20,794) 


BENCHMARK BROKERAGE, INC. v. ROYCO PRODUCE CORPORATION a/t/a 
ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5738. Reparation of $12,248.80 with 13 percent interest from 
October 1, 1980, awarded complainant against respondent in order 
issued July 22, 1981. 


STAY ORDER 
(No. 20,795) 


TENNECO WEST, INC. v. LOWELL PRODUCE, INC. PACA Docket No. 
2-5789. Order issued July 23, 1981. Respondent filed bank- 
ruptcy petition, thereby staying this proceeding until the issuance 
of a further order. 
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ORDERS OF DISMISSAL 
(No. 20,796) 


A. DUDA & SONS, INC. v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5518. Order issued July 21,1981. Settlement between parties. 


(No. 20,797) 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. FARMERS SALES, INC. PACA 
Docket No. 2-5749. Order issued July 22, 1981. Complainant 
filed lawsuit in the Superior Court of State of Arizona encompass- 
ing issues which are the subject on this proceeding. 
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REPARATION DEFAULT DECISIONS-(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 
(No. 20,798) 


UCON PRODUCE, INC. v. DELTA PRODUCE Co. PACA Docket No. 
RD-81-147. Reparation of $1,510.00 with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued July 6, 1981. 


(No. 20,799) 


STANDARD FRUIT & VEGETABLE CO., INC. v. DELTA PRODUCE CO. PACA 
Docket No. RD-81-148. Reparation of $3,624.25 with 13 percent 
interest from February 1, 1981, awarded complainant against re- 
spondent in order issued July 6, 1981. 


(No. 20,800) 


COLORADO POTATO GROWERS EXCHANGE v. DELTA PRODUCE Co. PACA 
Docket No. RD-81-149. Reparation of $2,860.85 with 13 percent 
interest from December 1, 1980, awarded complainant against 
respondent in order issued July 7, 1981. 


(No. 20,801) 


GREENBELT FARMS, INC. v. DELTA PRODUCE Co. PACA Docket No. 
RD-81-150. Reparation of $3,704.40 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued July 7, 1981. 


(No. 20,802) 


AL NAGELBERG & CO., INC. v. A. C. PRODUCE, INC. PACA Docket No. 
RD-81-151. Reparation of $2,311.78 with 13 percent interest 
from August 1, 1980, awarded complainant against respondent in 
order issued July 7, 1981. 


(No. 20,803) 


E. ARMATA INC. v. A.C. PRODUCE, INC. PACA Docket No. 
RD-81-152. Reparation of $18,492.60 with 13 percent interest 
from July 1, 1980, awarded complainant against respondent in or- 
der issued July 7, 1981. 
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(No. 20,804) 


ROTHMAN BERRY DISTRIBUTORS, INC. v. A.C. PRODUCE, INC. PACA 
Docket No. RD-81-153. Reparation of $2,062.50 with 13 percent 
interest from August 1, 1980, awarded complainant against 
respondent in order issued July 7, 1981. 


(No. 20,805) 


D. M. ROTHMAN Co., INC. v. A.C. PRODUCE, INC. PACA Docket No. 
RD-81-154. Reparation of $2,745.00 with 13 percent interest 
from July 1, 1980, awarded complainant against respondent in or- 
der issued July 8, 1981. 


(No. 20,806) 


PITMAN & SONS INC. v. JOHN BAILEY. PACA Docket No. 
RD-81-155. Reparation of $703.35 with 13 percent interest from 
November 1, 1980, awarded complainant against respondent in or- 
der issued July 8, 1981. 


(No. 20,807) 


COLORADO POTATO GROWERS EXCHANGE v. H & H DISTRIBUTING 
Co. PACA Docket No. RD-81-156. Reparation of $1,556.00 
with 13 percent interest from January 1, 1981, awarded complain- 
ant against respondent in order issued July 8, 1981. 


(No. 20,808) 


ANDREW SMITH CO. v. TOMMIES CELLO-PAK, INC. PACA Docket No. 
RD-81-157. Reparation of $5,931.35 with 13 percent interest 
from January 1, 1981, awarded complainant against respondent in 
order issued July 8, 1981. 


(No. 20,809) 


MALVIN G. FORD d/b/a MALVIN FORD PRODUCE v. TROPICAL FARMS, 
Inc. PACA Docket No. RD-81-158. Reparation of $1,250.00 
with 13 percent interest from June 1, 1980, awarded complainant 
against respondent in order issued July 8, 1981. 


(No. 20,810) 


JACK T. BAILLIE Co., INC. v. THURSTEN P. CANTRELL and DON R. BEAS- 
LEY d/b/a DELTA PRODUCE Co. PACA Docket No. RD-81-159. 
Reparation of $575.00 with 13 percent interest from December 1, 
1980, awarded complainant against respondent in order issued July 
9, 1981. 
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(No. 20,811) 


NORDEN FRUIT CO. a/t/a CAL FRUIT v. HARBOR BANANA DISTRIBUTORS, 
INC. a/tla WHOLESALE FRESH Foops. PACA Docket No. 
RD-81-160. Reparation of $2,414.50 with 13 percent interest 
from September 1, 1980, awarded complainant against respondent 
in order issued July 9, 1981. 


(No. 20,812) 


NORTH SIDE BANANA COMPANY v. ROYCO PRODUCE CORPORATION a/t/a 
ROYAL PRODUCE OF HOUSTON. PACA Docket No. RD-81-161. 
Reparation of $10,718.40 with 13 percent interest from September 


1, 1980, awarded complainant against respondent in order issued 
July 9, 1981. 


(No. 20,813) 


MAPES, INC. v. T.W.A., INC. PACA Docket No. RD-81-163. Repara- 
tion of $2,714.40 with 13 percent interest from March 1, 1981, 


awarded complainant against respondent in order issued July 9, 
1981. 


(No. 20,814) 


COASTAL MARKETING ASSOCIATES INC. v. PRODUCE ASSOCIATES 
INC. PACA Docket No. RD-81-164. Reparation of $7,006.13 
with 13 percent interest from October 1, 1980, awarded complain- 
ant against respondent in order issued July 9, 1981. 


(No. 20,815) 


DELTA PACKING COMPANY OF LODI INC. v. SUNRISE PAK-N-KOOL, 
INC. PACA Docket No. RD-81-166. Reparation of $3,252.96 
with 13 percent interest from November 1, 1980, awarded com- 
plainant against respondent in order issued July 10, 1981. 


(No. 20,816) 


PEPIN HEIGHTS ORCHARD, INC. v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-167. Reparation of $1,600.00 
with 13 percent interest from October 1, 1980, awarded complain- 
ant against respondent in order issued July 10, 1981. 
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(No. 20,817) 
PARAMOUNT CITRUS ASSOCIATION, INC. v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-168. Reparation of $1,712.50 


with 13 percent interest from January 1, 1981, awarded complain- 
ant against respondent in order issued July 10, 1981. 


(No. 20,818) 


E. W. MERRITT FARMS v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INc. PACA Docket No. RD-81-189. Reparation of $26,591.00 
with 13 percent interest from October 1, 1980, awarded complain- 
ant against respondent in order issued July 21, 1981. 


(No. 20,819) 


“BIG RED” TOMATO PACKERS v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATO HOUSE. PACA Docket No. RD-81-172. Reparation of 
$9,595.30 with 13 percent interest from February 1, 1981, awarded 
complainant against respondent in order issued July 23, 1981. 


(No. 20,820) 


WATERVLIET FRUIT EXCHANGE, INC. v. MARVIN G. BEARD d/b/a MAR- 
VIN’S FRUIT FARMS. PACA Docket No. RD-81-175. Reparation 
of $1,925.75 with 13 percent interest from October 1, 1980, 
awarded complainant against respondent in order issued July 23, 
1981. 


(No. 20,821) 


VALDES FARM INC. v. MARICHAL-AGOSTO, INC. PACA Docket No. 
RD-81-170. Reparation of $19,669.65 with 13 percent interest 
from June 1, 1980, awarded complainant against respondent in or- 
der issued July 24, 1981. 


(No. 20,822) 


BuD ANTLE, INC. v. PUPILLO FRUIT COMPANY. PACA Docket No. 
RD-81-171. Reparation of $1,208.93 with 13 percent interest 
from June 1, 1980, awarded complainant against respondent in or- 
der issued July 24, 1981. 
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(No. 20,823) 


STRUBE CELERY & VEGETABLE CO. v. ELDRIDGE DISTRIBUTING, INC. a/t/a 
SUBURBAN FRUIT RANCH. PACA Docket No. RD-81-173. Repa- 
ration of $3,509.50 with 13 percent interest from February 1, 1981, 
awarded complainant against respondent in order issued July 24, 
1981. 


(No. 20,824) 


PACIFIC GAMBLE ROBINSON CO. a/t/a PACIFIC FRUIT & PRODUCE CO. v. 
ROYCO PRODUCE CORPORATION a/t/a ROYAL PRODUCE OF HOUS- 
TON. PACA Docket No. RD-81-174. Reparation of $5,900.00 
with 13 percent interest from October 1, 1980, awarded complain- 
ant against respondent in order issued July 24, 1981. 


(No. 20,825) 


ACOSTA GROVES v. HISPANIC FOOD DISTRIBUTION CoRP. PACA Docket 
No. RD-81-176. Reparation of $4,148.69 with 13 percent interest 
from September 1, 1980, awarded complainant against respondent 
in order issued July 27, 1981. 


(No. 20,826) 


VAL-MEX FRUIT COMPANY, INC. v. HISPANIC FOOD DISTRIBUTION 
CorP. PACA Docket No. RD-81-178. Reparation of $3,238.75 
with 13 percent interest from February 1, 1981, awarded complain- 
ant against respondent in order issued July 27, 1981. 


(No. 20,827) 


MANA-HILL PACKING Co., INC. v. BATESVILLE TOMATOE HOUSE. PACA 
Docket No. RD-81-179. Reparation of $7,554.20 with 13 percent 
interest from January 1, 1981, awarded complainant against re- 
spondent in order issued July 27, 1981. 


(No. 20,828) 


S & S PRODUCE Co., INC. v. JOSEPH COMELLA & ANTHONY COMELLA d/b/a 
JOE’S FRUIT BASKET. PACA Docket No. RD-81-180. Reparation 
of $9,282.80 with 13 percent interest from October 1, 1980, 
awarded complainant against respondent in order issued July 27, 
1981. 
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(No. 20,829) 
TANITA FARMS INC. v. TOMMIES CELLO-PAK, INC. PACA Docket No. 
RD-81-181. Reparation of $74,538.50 with 13 percent interest 


from March 1, 1981, awarded complainant against respondent in 
order issued July 28, 1981. 


(No. 20,830) 


CHAPMAN FRUIT Co. INC. v. HARRIS ENTERPRISES, INC. a/t/a ENDICOTT 
PRODUCE CO. PACA Docket No. RD-81-183. Reparation of 
$3,120.00 with 13 percent interest from July 1, 1980, awarded 
complainant against respondent in order issued July 28, 1981. 


(No. 20,831) 


VICTOR F. LEEDY d/b/a LEEDY PRODUCE COMPANY v. TOMMIES CELLO- 
PAK, INC. PACA Docket No. RD-81-184. Reparation of $717.50 
with 13 percent interest from September 1, 1980, awarded com- 
plainant against respondent in order issued July 28, 1981. 


(No. 20,832) 


K. M. DAVIES Co., INC. v. INDIANA HITCHING POST CORP. a/t/a HITCHING 
Post MKT. PACA Docket No. RD-81-185. Reparation of 
$1,812.26 with 13 percent interest from April 1, 1980, awarded 
complainant against respondent in order issued July 28, 1981. 


(No. 20,833) 


TANITA FARMS, INC. v. T.W.A., INC. PACA Docket No. RD-81-186. 
Reparation of $3,874.50 with 13 percent interest from January 1, 
1981, awarded complainant against respondent in order issued July 
29, 1981. 


(No. 20,834) 


VALLEY HARVEST DISTRIBUTING INC. v. T.W.A., INC. PACA Docket No. 
RD-81-187. Reparation of $2,740.00 with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued July 29, 1981. 


(No. 20,835) 


J-B DISTRIBUTING Co. v. T.W.A., INC. PACA Docket No. RD-81- 
188. Reparation of $2,241.00 with 13 percent interest from Jan- 
uary 1, 1981, awarded complainant against respondent in order is- 
sued July 29, 1981. 
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(No. 20,836) 
JACK T. BAILLIE Co., INC. v. T.W.A., INC. PACA Docket No. RD- 
81-189. Reparation of $1,989.25 with 13 percent interest from 


January 1, 1981, awarded complainant against respondent in order 
issued July 29, 1981. 


(No. 20,837) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. DELTA PRODUCE Co. PACA 
Docket No. RD-81-190. Reparation of $594.00 with 13 percent 
interest from January 1, 1981, awarded complainant against re- 
spondent in order issued July 30, 1981. 


(No. 20,838) 


TRIPLE T PACKING, INC. v. METROPOLITAN SALAD & PRODUCE. PACA 
Docket No. RD-81-191. Reparation of $11,595.70 with 13 per- 
cent interest from February 1, 1981, awarded complainant against 
respondent in order issued July 30, 1981. 


(No. 20,839) 


L's PACKING COMPANY, INC. v. CHARLES G. HAUN d/b/a CHIEF 
BRANDS OF TUSCALOOSA. PACA Docket No. RD-81-192. Repa- 
ration of $5,390.40 with 13 percent interest from January 1, 1981, 
awarded complainant against respondent in order issued July 30, 
1981. 


(No. 20,840) 


AMERICAN FINE Foops, INC. v. CHRIS SALAZAR, JR. d/b/a GREEN VALLEY 
PRODUCE DISTRIBUTORS. PACA Docket No. RD-81-193. Repara- 
tion of $8,555.00 with 13 percent interest from December 1, 1980, 
awarded complainant against respondent in order issued July 30, 
1981. 


(No. 20,841) 


JACK TUCHTEN WHOLESALE PRODUCE, INC. v. HISPANIC FOOD DISTRIBU- 
TION CORP. PACA Docket No. RD-81-194. Reparation of 
$5,559.28 with 13 percent interest from August 1, 1980, awarded 
complainant against respondent in order issued July 31, 1981. 
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MISCELLANEOUS REPARATION DEFAULT-(RD) ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,842) 


J & L CAPPELLO FARMS v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q DISTRIBUTING. PACA Docket No. RD-81- 
91. Order issued July 6, 1981. 


ORDER DENYING MOTION TO REOPEN 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§499a et seq.), a default 
order was issued on April 22, 1981, awarding reparation to complainant 
against respondent in the amount of $8,064.30. 

In an undated letter received May 15, 1981, respondent proposed to 
file a belated answer, and gave reasons for its failure to file a timely an- 
swer. This letter has been considered as a motion to reopen after default 
as provided in section 47.25 (e) of the Rules of Practice (7 CFR 
47.25 (e) ). The grounds for this motion are that respondent was unable 
to file a timely answer due to illness, personal problems and the depar- 
ture of a key employee. 

We find that this motion is without merit. The complaint was served 
on respondent on February 3, 1981, with notice to answer within 20 


days. By letter of March 24, 1981, respondent was notified of the pend- 
ency of a default against him. No response from him was received in any 
form between the service of complaint and the above-mentioned letter 
received May 15, 1981. The reasons given for this continued silence are 
insubstantial. Accordingly, the motion to reopen is denied. 

Copies of this order shall be served upon the parties. 
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(No. 20,843) 


In re JOHN WALKER. Plant Variety Protection Appeal Application 
No. 7200036. Decided July 14, 1981. 


Denial of application, reversed—Remanded for further proceedings 


The Commissioner’s denial of the application for a certificate is reversed, and the case is re- 
manded to the Commissioner for further proceedings. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal pursuant to the Plant Variety Protection Act (7 
U.S.C. § 2321 et seq.), and the Regulations and the Rules of Practice 
thereunder (7 C.F.R. Part 180), from the denial by the Commissioner of 
the Plant Variety Protection Office of petitioner’s application for plant 
variety protection of a dahlia designated as “Redskin.” 

Petitioner’s initial application was filed on October 4, 1971. After ex- 
tensive communications between petitioner and officials of the Plant 
Variety Protection Office, petitioner’s request for protection was denied 
on December 17, 1975. Following additional correspondence, the appli- 
cation was again denied on April 17, 1980. 

Reconsideration by the petitioner was requested on April 21, 1980, 
and the application was again denied on August 27, 1980. Petitioner 
then appealed to the Secretary on October 21, 1980." 

Section 63 of the Plant Variety Protection Act (7 U.S.C. § 2443) di- 
rects the Secretary to “seek the advice of the Plant Variety Protection 
Board on all appeals, before deciding the appeal.” Pursuant to this re- 
quirement and in accordance with the authority of the Board provided in 
§ 7 (b) (2) of the Act (7 U.S.C. § 2327 (b) (2) ), the record involved in 
this appeal was reviewed by the Board on April 15, 1981. The Board rec- 
ommended that the Secretary affirm the decision of the Commissioner 
to deny the application for protection. 

The parties were afforded an opportunity to file briefs with respect to 
the Board’s findings and conclusions, and the final brief was filed June 
24, 1981. 

After a careful consideration of the record in this case, I have con- 
cluded that the Commissioner erred in construing the statute and, there- 
fore, Iam remanding the proceeding to the Commissioner for further ac- 
tion. 


1. Effective December 1, 1977, the authority of the Secretary to decide appeals by appli- 
cants under the Plant Variety Protection Act was delegated to the Judicial Officer (42 F.R. 
61020). 





1018 PLANT VARIETY PROTECTION ACT 
Cite as 40 A.D. 1017 


Petitioner’s application for protection describes his dahlia as follows: 


[I]t is a dwarf seeding Dahlia. The principle characteristic 
and novelty is the dark bronzed leaved foliage as illus- 
trated by the two photographs I am enclosing. One of a 
normal light leaved strain of Early Bird, the other of our 
new strain of dark leaved Redskin. 


Heretofore the only dark leaved strain of seeding type 
dwarf Dahlia was marketed under either the name Fall 
Festival or Zulu, and grew to a height generally of 3 1/2 
feet where as our new variety Redskin incorporates this 
dark leaved feature in a very dwarf type growing normally 
to a height of 15 inches. 


While this is a mixture of segregating hybrid colors as with 
all other Dahlias of this type, the colors are virtually the 
same as in other strains. However, the dark leaved feature 
provides a novel and desirable contrast and is of especial 
value for sale in pots and flats at point of sale. 


The Acting Commissioner of the Plant Variety Protection Office ad- 
vised petitioner on June 10, 1974, that the Redskin dahlia fails to meet 
the requirements of the statute for uniformity and stability of a novel 
variety because petitioner had not developed separate flower colors. Sub- 
sequently, however, on July 17, 1974, the Chief Examiner for the Plant 
Variety Protection Office, relying on information supplied by petitioner 
on June 13, 1974, that “to date nothing resembling a separate color va- 
riety [of seeding dahlia] has ever been produced,” advised petitioner: 


It would be impractical to require that flower color in 
dahlia be uniform and stable to meet the requirements of 
variety due to the genetic complexity and the species being 
self incompatible. 


We will accept variable flower color in the species of dahlia 
as long as flower color is not claimed as a part of the nov- 
elty. 


Later, however, the Plant Variety Protection Office determined that 
dahlias with uniform flower color have been produced and therefore the 
Commissioner advised petitioner on March 19, 1976, that variable flow- 
er color would not be acceptable. 

Petitioner still disputes whether it is possible to produce a dahlia with 
uniform flower color, but it is not necessary to determine this issue since 
I believe that the Commissioner erred in determining that uniform 
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flower color must be present in addition to the novel characteristic of a 
dark bronzed leaved dwarf seeding dahlia. 

The Act defines a “novel variety” entitled to protection as follows (7 
U.S.C. § 2401 (a) ): 


The definitions and rules of construction set forth in this sec- 
tion apply for the purposes of this chapter. 


(a) The term “novel variety” may be represented by, without 
limitation, seed, transplants, and plants, and is satisfied if 
there is: 


(1) Distinctness in the sense that the variety clearly dif- 
fers by one or more identifiable morphological, physiologi- 
cal or other characteristics (which may include those evi- 
denced by processing or product characteristics, for ex- 
ample, milling and baking characteristics in the case of 
wheat) as to which a differenec (sic.) in genealogy may con- 
tribute evidence, from all prior varieties of public knowl- 
edge at the date of determination within the provisions of 
section 2402 of this title; and 


(2) Uniformity in the sense that any variations are de- 
scribable, predictable and commercially acceptable; and 


(3) Stability in the sense that the variety, when sexually 
reproduced or reconstituted, will remain unchanged with 
regard to its essential and distinctive characteristics with a 
reasonable degree of reliability commensurate with that of 
varieties of the same category in which the same breeding 
method is employed. 


The petitioner’s dahlia clearly meets the requirement of distinctness, 
since the Act requires only one novel characteristic. But the Commis- 
sioner determined that the Redskin dahlia must not only have a distinct 
leaf color, but must also have uniform flower color. This was error. Con- 
gress did not use the term “uniformity” in a general sense, but specif- 
ically used the term “in the sense that any variations are describable, 
predictable and commercially acceptable.” 

In the present case, the variations in the Redskin dahlia’s flower colors 
are certainly describable and predictable. That is, it can be predicted 
with accuracy that there will be a variety of colors typical of the colors 
commonly found in other dahlias. Petitioner claims that his Redskin 
dahlia is commercially acceptable. For example, in his letter dated June 
24, 1981, petitioner states: 
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It has proved itself in the seed trade and amongst the gar- 
dening public. It was the first item to ever receive identical 
awards from All-America Selections, All Britain Trials and 
Fleuroselect, the European testing societies. 


The Commissioner seems to have determined as a matter of law that 
differing flower colors in the Redskin dahlia do not meet the standard of 
uniformity even if the variations in the flower colors are describable, 
predictable and commercially acceptable. The Commissioner’s construc- 
tion of the term uniformity would be reasonable if Congress had not spe- 
cifically limited its use of the term, but it is settled that statutory defini- 
tions prevail over popular understanding as to the meaning of the terms 
defined. United States v. A. & P. Trucking Co., 358 U.S. 121, 123-25 
(1958); Nashville Milk Co. v. Carnation Co., 355 U.S. 373, 375-76 (1958); 
Walling v. Portland Terminal Co., 330 U.S. 148, 150-53 (1947); Western 
Union Telegraph Co. v. Lenroot, 323 U.S. 490, 502 (1945); Fox v. Stand- 
ard Oil Co. of New Jersey, 294 U.S. 87, 95-96 (1935). 

As the court stated in Fox v. Standard Oil Co. of New Jersey, 294 
U.S. 87, 95-96 (1935): 


The filling stations and distribution plants are stores or 
mercantile establishments within the meaning of the stat- 
ute. 


xkxweekkk xk 


We are told that the average man if requested to point out 
to a stranger the store nearest by or even the nearest mer- 
cantile establishment would not be likely to think of a fill- 
ing station as within the range of the inquiry. .. . There 
might be force in this suggestion if the statute had left the 
meaning of its terms to the test of popular understanding. 
Instead, it has attempted to secure precision and certainty 
by rejecting a test so fluid and indeterminate and supply- 
ing its own glossary. The goods offered for sale are to be 
understood as having reference to goods “of any kind,” and 
the place at which the sale is made shall include not only 
places that in the common speech of men would be desig- 
nated as stores, but, broadly speaking, any mercantile es- 
tablishment, whether a store or something else. In such 
circumstances definition by the average man or even by 
the ordinary dictionary with its studied enumeration of 
subtle shades of meaning is not a substitute for the defini- 
tion set before us by the lawmakers with instructions to 
apply it to the exclusion of all others. . . There would be lit- 
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tle use in such a glossary if we were free in despite of it to 
choose a meaning for ourselves. 


There is nothing in the legislative reports relating to the Plant Variety 
Protection Act which sheds any additional light on the definitions sup- 
plied in the statute itself. 

Accordingly, the Commissioner must redetermine petitioner’s applica- 
tion, considering petitioner’s variations in flower color as being in com- 
pliance with the standard of uniformity if the variations in flower color 
are describable, predictable and commercially acceptable. This does not 
preclude the Commissioner from denying the application on some other 
ground. That is, this decision holds no more than that the Commissioner 
cannot automatically determine that the Redskin dahlia must have uni- 
form flower color even if the variations in flower color are describable, 
predictable and commercially acceptable. 


ORDER 


The Commissioner’s denial of Application No. 7200036 for a certifi- 
cate of Plant Variety Protection is reversed and the case is remanded to 
the Commissioner for further proceedings consistent with the views set 
forth in this decision. 





CUMULATIVE SUBJECT INDEX 
JANUARY—JULY 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 
INTERIM RELIEF 
Petition denied without prejudice 
AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


SANCTION 


Withdrawal and denial of meat grading and acceptance services 
for: 


2 months — Consent 


3 months — Consent 


STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
DISMISSAL 
On motion of complainant 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
ANNUAL FEE 
Failure to pay 
ANNUAL REPORT 
Failure to file 


BREEDING 


Maintenance of identification for breeding dogs 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


CIVIL PENALTY 
Of $100.00 
Of $150.00 — Consent 
Of $200.00 — Consent 
Of $500.00 
Of $1,000.00 — Consent 
DEALER 
Selling for compensation without a license 
DISMISSAL 
By joint motion of the parties 
On motion of complainant 
With prejudice 
HOUSING FACILITIES 
Failure to feed wholesome food to animals 
Failure to keep clean and sanitized 
Failure to keep water in receptacles clean and sanitary 
Failure to make premises available for inspection 
Failure to provide adequate ventilation 
Failure to provide suitable drainage for excess water 
Housing animals in cages with insufficient space 
LICENSE 
File application renewal timely 
Voluntary withdrawal of 
PURCHASING OR REGAINING CUSTODY 
Of animals without notifying APHIS 
REMAND ORDER 


Vacating default 
RESEARCH FACILITY 
Failure to register as 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 


STANDARDS AND REGULATIONS 
Failure to comply with 9, 10, 214, 221, 530, 531, 686, 688, 690, 914, 915 
SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act 
For 60 days 
For 90 days and thereafter until in compliance with the Act 
FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
DISMISSAL 


otrerienL DELWOCINE Ne BAPIIOS 5.650 5) g0.5.0 dle ea Hs 0 ore ne Slnelh one 6 MORONS 698 
INSPECTION SERVICE 


Indefinite withdrawal of, held in abeyance 


Suspension of withdrawal 


Withdrawal — one year 
Withdrawal — one year, held in abeyance 
Withdrawal, indefinite 
PREPARATION, SALE & TRANSPORTATION 
Of ground beef adulterated with added water 
Of sausage adulterated with an industrial chemical, imidazole 
Of sausage containing a prohibited substance 
REMAND ORDER 
Case referred back to ALJ for further proceedings 
SANCTION 
Withdrawal of inspection service for three years 
Withdrawal of inspection service for one year 


Withdrawal of inspection service for one year, held in abeyance 
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FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


SANCTION—Cont. 


Withdrawal of inspection service indefinitely 

Withdrawal of inspection service indefinitely, held in abeyance 
STAY ORDER 

Pending judicial review 

HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 

CIVIL PENALTY 

Of $300.00 — Consent 

Of $450.00 — Consent 

Of $500.00 — Consent 

Of $600.00 — Consent 

Of $1,000.00 

Of $1,000.00 — Consent 

Of $1,250.00 — Consent 

Of $1,500.00 — Consent 

Of $1,750.00 

Of $2,000.00 

Of $2,000.00 — Consent 

Of $3,000.00 — Consent 

Of $4,500.00 — Consent 
COURT DECISIONS 


US. District Court, Middle District of Tennessee, Columbia Di- 
vision. Motion for preliminary injunction denied — Dec- 
laratory judgement — Case disposed 


USS. Court of Appeals, 6th Circuit, affirms Secretary’s order 
DISMISSAL 


As to one respondent 
As to two respondents 
On motion of complainant 


Sored horse, failure to prove 
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HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


DISMISSAL—Cont. 
With prejudice 
DISQUALIFICATION 
From showing or exhibiting horses 29, 33, 45, 226, 244, 249, 254, 543, 701 


From judging or managing horse show/exhibition/auction 29, 33, 45, 226, 244, 
249, 543, 701 


PETITION TO MODIFY ORDER 
Denied 
SANCTION 
One year disqualification 
Thirty month disqualification 
Three year disqualification 
SORED HORSE 


Showing and exhibition of 29, 30, 32, 33, 43, 45, 226, 251, 254, 256, 261, 
543, 929, 930 


STAY ORDER 


Pending judicial review 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . 54,61, 63, 70, 72, 75, 80, 99, 100, 303, 
315, 331, 338, 547, 557, 561, 564, 567, 
731, 736, 772, 775, 779, 938, 940, 943, 949, 950, 952 


Incomplete or incorrect 


ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct weight and/or prices 70, 72, 327, 561, 564, 567 
736, 775, 950, 952 


Failure to show name of purchaser 94, 557, 775, 940, 932 

Untrue or incorrect 82,327, 557, 561, 564, 567, 736, 772, 775, 940, 943, 952 
BONDING REQUIREMENT 

Violation of 49, 51,57, 59, 69, 75, 88, 89, 101, 722, 734, 770, 777, 936, 956 
CHECKS OR DRAFTS 


Failure to honor 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CHECKS OR DRAFTS—Cont. 


Issuing drafts for payment without prior express written 
agreement 


Insufficient funds ... . 49, 54, 61, 63, 67, 75, 91, 92, 98, 100, 303, 313, 314, 321, 331, 
333, 336, 338, 341, 345, 349, 547, 724, 938, 949, 954 


CIVIL PENALTY 
Of $250.00 
Of $500.00 
Of $750.00 
Of $1,000.00 
Of $2,000.00 
Of $2,500.00 
Of $3,500.00 
Of $3,750.00 
Of $5,000.00 
Of $5,625.00 
Of $7,500.00 
Of $25,000.00 
Of $270,000.00 
COMMERCIAL BRIBERY 
Evidence not supporting charges 
CONSIGNMENTS 
Complainant acting as agent only (Reparation) 


Consigning own livestock and repurchasing it on a commission 
or agency basis 


Permitting employee to engage in business as a dealer or market 
agency during sale at stockyard where employee is em- 


Permitting purchase of consigned livestock for own account 


Permitting purchase of consigned livestock for speculative re- 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


CONSIGNMENTS—Cont. 


Purchasing livestock from consignments at market agency while 
employed to perform duties at market agency’s auction 
945, 947 


CONTRACT TERMS 
Failure to comply with 310, 731 


COUNTERCLAIM (REPARATION) 

Dismissed 358, 570 
COURT DECISIONS 

U.S. Court of Appeals, 5th Circuit, affirms Secretary’s order 

U.S. Court of Appeals, 9th Circuit, affirms Secretary’s order 

U.S. Court of Appeals, 9th Circuit, reversal of Secretary’s order 


U.S. District Court, Eastern District of Michigan, Southern Di- 
vision, affirms Secretary's order 


USS. District Court of Kansas, Memorandum and Order, affirms 
Secretary’s Order 


U.S. District Court, M.D. Pennsylvania, Memorandum and 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
61, 63, 75, 82, 938, 952 


Accounts of sale, untrue or incorrect 

Buying or selling livestock for account other than employer 

Corporate dealer financing individual dealer. ........... 0.0.0 cece eee ee eee 61 
Deceptive pretense, fraud, deceit 

Deposits of shippers’ proceeds to be made promptly 

Failure to charge or collect or to follow rate schedule 

Failure to disclose true ownership of livestock 

Failure to honor checks 


Failure to maintain adequatebond .......... 51, 57, 75, 88, 308, 310, 319, 344, 354 
734,770 


Failure to pay and/or failure to pay whendue ................. 310, 314, 321, 938 


Failure to reimburse agent in full (Reparation) 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER—Cont. 
False weights 
Guarantee of price in consignments 
Insufficient funds checks 
Maintenance of shippers’ proceeds account 
Misrepresenting method used to purchase or sell livestock 
Operating while insolvent 
Paying sellers on the basis of false or incorrect weights 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper operation of 
Scale tickets, untrue or incomplete 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
54, 70, 72, 80, 82, 
94, 100, 300, 327, 
335, 547, 557, 731, 
779, 940 


Accounts of sale, failure to show true name of purchaser 557, 940 
Charging yardage fee to sellers 
Collecting on the basis of false or incorrect weights 


Consigning own livestock and repurchasing it on commission or 
agency basis 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 65, 80, 82, 94, 333, 
547, 557, 779 


Failure to charge or collect or to follow rate schedule 


Failure to deliver in accordance with contract 


Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 49, 59, 306, 345, 347, 351, 722, 956 


Failure to pay consignors net proceeds with checks drawn on 
shipper’s proceeds accounts 


Failure to pay and/or failure to pay when due 49, 54,91, 92, 98, 100, 303, 
336, 345, 349, 547, 724 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
DEALER AND MARKET AGENCY—Cont. 


Failure to remit when due 


Failure to repay money held on account for livestock contracted 
but undelivered 


False or misleading representation of purchase prices 
False weights 


Insufficient funds checks 49, 54, 91, 92, 98, 100, 303, 333, 
336, 345, 349, 547, 724 


Invoices/billings, false or incorrect 940, 945, 947 
Issuing drafts for payment without prior written agreements .............54,347 
Maintenance of shippers’ proceeds account 65, 80, 82, 333, 547, 557, 779 
Misrepresenting method used to purchase or sell livestock 


Misuse of shippers’ proceeds 


Operating while insolvent 54, 80, 92, 98, 100, 303, 333, 
336, 345, 347, 547 


Permitting employees to engage in business as market agency or 


dealer at stockyard during sale which employee is em- 
RP RN a St seve Guellle ANAS cae ee ees an aK Ak Me i Ie UN ah Site eA 940 


Permitting employees to purchase livestock for their own ac- 
COUNG se 5 cK clad dea ee a NE ler Baw wir eis eR REN oe 4 a ee 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account .................. 557,779, 940 


Purchasing livestock from consignment for own speculative ac- 
82,94, 781 


Purchasing livestock from consignments at market agency while 
employed to perform duties in connection with the auction 


Scales, improper use of 

Scale tickets, untrue or incomplete 

Untrue or incomplete accounts ofsale................ 54, 72, 82, 94, 327, 557, 940 

Using net proceeds forownipurposes . . co. ova wee ea heascsewdsaenvowy vO 
DISMISSAL 

As to one respondent 


Both complainant and respondent acted wrongfully (Reparation) 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DISMISSAL—Cont. 
Evidence did not support charges 
Failure to establish position 
Of interlocutary appeal 
Of counterclaim (Reparation) 
On motion of complainant 
Without prejudice 
EX PARTE NUNC PRO TUNC ORDER 
Modifying effective date of consent order 
FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327 
561, 564, 567, 736, 
775 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 
327, 561, 564, 567, 
736, 775, 952 


Paying on the basis of 

Selling on the basis of 

Weighing livestock on the basis of 
GRATUITIES 

Cease and desist from giving 
IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
ployers 


Dealer, failure to reimburse agent (Reparation) 


Engaging in activity endangering trust interest of sellers 


Engaging in business as a packer while operating as a dealer or 
market agency 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


IMPROPER PRACTICES—Cont. 
Guarantee of price in consignments 
RARE POTHIER A VIDODG .. 5\ 0) 66 63 Keke san % as alae La I an lea ale eieteaiels 310 
Permitting purchase of consigned livestock for own account 338, 557, 779, 940 
Purchasing livestock from consignment for own account 82,94, 781 
INSOLVENCY 


Current liabilities exceed current assets 51, 61, 70, 80, 92, 310, 331 
333, 336, 338, 347, 938 


Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100, 
303, 314, 321, 333, 336, 338, 345, 
547, 560, 938 


INVOICES 


Failure to show true and correct name of purchasers .. . . 315, 557, 561, 564, 567, 775, 
940, 947 


False and/or incorrect 70, 72, 82, 557, 561, 564, 567, 722, 736, 775, 940, 947 
JURISDICTION (REPARATION) 

MUSED IE ON 5.55 aids: Sereda a re Rh a CASE 1S hia ab Nanna Oat Sean OL MRR TM Beige RRR ROPE 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
RMN: ced fora bale ararnetakta ait eas Shoes ERA eee dake 315, 338, 560, 561, 
564, 567, 736, 775, 949 


Assisting persons to obtain money from purchasers by false or 
ClECEDLIVE PLETENSES: 66 cieieis Ga eee w vwlela ceed NE o ose see ee OCR OOM OO, 
775 


Collecting on the basis of false or incorrect invoices or account- 
EGS oa aus cnie Ware POAT aceon siete wiowiand die al Ohta a0 a4 SOO ORS 
736, 775 


Deposits of shippers’ proceeds to be made promptly 86, 315, 338 
Failure to maintain adequate bond 338, 342 
PRULTCTO DAN WHER GUE 6565655 Use eked aes kos Na oss ee ae 949, 954 
PAUUre TOFEMIL WHEMGUC® o66 65.05 Sos sin ee cela seed adie ay Oe dee RA EDS 
MELOY, 55 5:5 505: sins 9 SW iby WOE Sa SANG MOM Kare SNS A eae AE Oe 


Invoices, failure to show true and correct name of purchasers ............ 315, 561, 
564, 567, 775 


FOSWiNiG INSUETICIONE DONASCNECKE . . nso 606d. Oc a nie a eee we ewes 338, 949, 954 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


MARKET AGENCY—Cont. 


Issuing untrue or incorrect accounts of sale/invoices/scale tick- 
561, 564, 567, 
736, 775 


Maintenance of shippers’ proceeds account 86, 315, 338 
MGRING DYATOILOUS PAVINICNES « .:5 6c. eos habs Pe eee Oe Oo eek ene eer 315 


Misrepresenting method used to buy or sell livestock 561, 564, 567, 
775 


Obtaining money from purchasers by false or deceptive pre- 
tenses 561, 564, 567, 775 


Permitting purchase of consigned livestock for own account ................. 338 
Scales, failure to have tested to insure accurate weights ................0000- 325 
Scales, failure to operate in accordance with regulations 
Scale test reports, failure to file 
MISREPRESENTATION 
Deceptive pretense, fraud, deceit 
False weights 
Of method used to purchase or sell livestock 
Of origin or place of purchase of livestock 
Of purchase price of livestock 
NET PROCEEDS 
Failure to remit 
Failure to pay with checks drawn on shippers proceeds account 
WGI FUNGE 1OF OWT PULDONCS 56 cis: c<:c0kGimacenlereie.s. diereate ais a vieie eiieladen are a ced 547 
PACKER 


Allowing market agency to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies 


Deceiving or defrauding sellers 


Dissipating funds required to be held in trust 
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PACKER—Cont. 
Engaging in activity endangering trust interest of sellers 
Failure to comply with payment provisions 
Failure to maintain adequate bond 69, 89, 101, 322, 324, 352, 777, 936 
Failure to operate independently 312,318 
Failure to pay or failure to pay when due 85, 92, 100, 312, 318, 341, 555 
Failure to hold in trust, funds required to be held in trust 
Issuing false or incorrect accounts of purchase or invoices ............... 772, 950 
eaing inauiticiont Funds CHECKS 6666s asa caw ehh ew he 92, 331, 341 
Making undue or unreasonable preferential payments ...................... 555 
Operating as adealer or Marketageney \oi.6.56cede ds Ga6 ws ee hea ee ee ee 92 
Operating while insolvent 


Paying sellers on the basis of false or incorrect invoices or dc- 
countings 772, 950 


Scales, failure to operate in accordance with regulations. ..............0.000 950 
PAYMENT 

Failure to comply with payment provisions ...............00ee eee ence eee s OOO 

Issuing drafts for payment without written agreement 54, 347 

Preferential, making undue or unreasonable ............. 0.0.0 cece cence 555 
PETITION TO REOPEN/REHEAR/RECONSIDER 

DAME. 5 a csi tcipie (eas Sob iy Co HAS Bye DE. SR NRA a WS BALES EN Le RIT 
PURCHASE PRICE 

Failure to bill for actual weights or prices 

Failure to disclose actual 

Failure to pay 61, 63, 312, 314, 318, 321, 336, 345, 363, 555, 938 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, 303 
310, 341, 345, 547, 555, 560, 724, 938, 949, 954 


Untrue or incorrect 


False or misleading representation of 


RESALE (REPARATION) 
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Agriculture Decisions—Cont. 


RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to-file Goat BOpoktse os csc hive Sa nai wa Sein eee sitet aie ere rete 325 
Failure to operate in accordance with regulations 82, 736, 950, 952 
Failure to test to insure accuracy 325, 952 
SCALE TICKETS 
Showing false or incorrect prices ...............0000005- 561, 564, 567, 736, 950 
Showing false or incorrect weights 70, 82, 561, 564, 567, 736, 950 
SHIPPERS’ PROCEEDS ACCOUNT 
PRGEIOIG MY AECOUNG: 6.6 cccciicenielae senses 65, 80, 82, 86, 94, 333, 338, 547, 557 


Deposits to be made promptly 65, 80, 82, 86, 94, 315, 333, 338, 
547,557,779 


Failure to remit when due 65, 94, 333, 338, 547 
IAAI LERIENCG OL 6 602 se: ¥ 5/5 5 sive Sie Ride Sets 65, 80, 82, 86, 315, 333, 338, 547, 557, 779 
Misuse of 
SUPPLEMENTAL ORDERS 
Deficit in custodial account eliminated 
In compliance with bonding requirements 
No longer insolvent 
Suspension terminated 
SUSPENDED AS A REGISTRANT 


Until custodial account is in balance 


Until in full compliance with bonding requirements . . . . 51,57, 88, 308, 319, 351, 734 


Suspension for: 


7 days and thereafter until solvent and/or deficit eliminated 


7 days and thereafter until in compliance with bonding re- 
quirements 


14 days and thereafter until solvent and/or deficit elimi- 
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SUSPENDED AS A REGISTRANT—Cont. 


14 days and thereafter until solvent, deficit eliminated, and 
in compliance with bonding requirements 


21 days and thereafter until in compliance with bonding re- 
quirements 


21 days and thereafter until solvent and/or deficit eliminated 


30 days and thereafter until solvent and/or deficit eliminated 


45 days and thereafter until solvent and/or in compliance 
Wit PONMINE TOGUIFOMONUE: 56. o5 ods aics-e bia oe es ween na seer oa 345 


UMM RN sisi < seh S se za, Behar ey aera a bs WN tice anon al RW ag reN Oe Sontag eee tan Saeed ea 91 


60 daysand thereafter untilisolvent . oi... 00.6 b ese bic cee aewleens 63, 70, 100 


140 days and thereafter until solvent and/or deficit elimi- 


PEER ORRA EAD schoo sdtsssst ice: cep fas ets: Bats A ERE a eas VR ea 314 
I TEN og ca cans ae Sup orn 8A o aoe SG aD NNO ane I 731 
ROE RONN UL 5. 5a. sstisens 5 rhe Nica suisse le toll cp R AS en ARE ae RI a Oe 327, 561 


3 years 
TRUST FUND 
MAMULELO NOME POOIITOOTRNOB: 5. 52. a6 5 05.415 Wd 5s ao: 0 2 His HIRD ES eS 726 
Dissipating funds required to be held in trust 
TRUST INTEREST 
Endangering of 
UNFAIR AND/OR DECEPTIVE PRACTICES 
Combining or “pooling” livestock purchases with other agencies 


Consigning own livestock and repurchasing it on a commission 
or agency basis 
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UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Engaging in practice for the purpose of deceiving or defrauding 
sellers of livestocks 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
practices 


Entering into agreement resulting in false or misleading repre- 
sentation of purchase prices of livestock 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies 312, 318 


Failure to disclose true ownership of livestock 70, 72, 77, 88, 775 


Misrepresenting method used to obtain ownership of livestock 10, 72, 77, 
561, 564, 567,775 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 561, 564, 567,775 


WRONGFUL ACTS 


Failure to secure health inspection for sheep (Reparation) 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 


By reselling without agreement between the parties 
By reshipping to another buyer 

By unloading 

Liability for purchase price 

Liability for reasonable value 


Notice of rejection to broker does not constitute notice to con- 


Without complaint 
ACCORD AND SATISFACTION 


Acceptance and cashing of check 
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Agriculture Decisions—Cont. 
PAGE 
BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 


Action as, failure to prove 
Breach of duty, failure to prove 
Guaranty of payment 
Guaranty of payment, failure to prove 
Liable for purchase price 
CAUSE OF ACTION 
Failure to state 
COMPLAINT 
Dismissal of 
Untimely filed 
CONSIGNMENT 
Established 


Failure to prove 
CONTRACT 
Absence of 


Agreement to extend credit, failure to prove 

Alleged breach of, failure to give notice of 

Breach of: 
as to delivered quality 
as to good condition on arrival 476, 847 
FOUMNE GO BCCEDE DLOUUCE 6. 6hicics casa Wak ola av ee ee koe het omeales 983 
failure to deliver timely 
failure to deliver properly loaded car 
failure to pay purchase price 


failure to prove 139, 148, 152, 158, 410, 423, 424, 
425, 433, 445, 820, 824, 858, 997 


failure to provide transportation 


failure to ship agreed specified brand 
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CONTRACT—Cont. 


Conditional, failure to prove 
Contractual obligation, fulfilled 
Existance of 

Existance of, failure to prove 

Grade specification, not established 
Impossibility of performance 
Modification of, established 
Outright sale, liable for purchase price 
Price error, failure to prove 

Price, failure to pay 

Price, failure to pay promptly 

Price, no meeting of minds 

Pro rata distribution 

Special provisions of, failure to prove 


CONTRACT DESTINATION 


Not agreed upon 


Seller not responsible for condition of produce beyond point of 
contract destination 


CONTRACT TERM 
Absence of 
Alleged modification of, proof sustained 
Existance of, failure to prove 
F.0.b. sale, proof sustained 
Guarantee against losses due to rejection 
Meeting of minds as to 
Misunderstanding of 
“Open” billing basis 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 
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PAGE 
CORPORATE CHANGE 


Change in management control of corporation does not relieve 
new management of corporation’s prior debts .............0 cece eee 979 


COUNTERCLAIM 
Contingent on complainant prevailing in its complaint 
Dismissal of 117, 137, 139, 407, 410, 436, 813, 834, 972 
Failure to state cause of action 
For brokerage fees, allowed 
For damages, awarded 
For overpayment, awarded 
COURT DECISIONS 


Supreme Court of the United States — U.S. Court of Appeals, 
5th Circuit. Petition for a writ of certiorari, denied ...............00005 594 


CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 


DAMAGES 


Determined between unpaid contract price and market value 


Failure to ship in suitable shipping condition 

Freezing injury in transit 

BASU UNNAG ORONO 5.50555) ack Seek Rea ar ene hiss aga woes 611 

Wrongful rejection 625, 983, 1002 
DEFAULT 

Withdrawal of answer 
DELIVERED SALE 

Buyer not responsible for produce at shipping point or in transit 


Failure to prove 
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DELIVERY 
Failure to deliver on specified dates 
Failure to meet good standard of 
Impossibility of performance 

DISMISSAL 
Amount of damages exceeds balance due of the purchase price 
Burden of proof 
Complainant failed to establish itself as real interested party 
Complainant filed lawsuit in subject case 
Failure to state cause of action 
Failure to prove claim 827, 834, 992 
Lack of jurisdiction 168, 169, 171,972 
No violation of the act 124, 479, 616 
Of petition for reconsideration 792, 861 
Of portion of complaint — settlement 
Settlement between parties .................4. 171, 177, 490, 491, 498, 862, 1002 
Value of potatoes set at cost of freight 

DUMPING 
Failure to obtain certificate 

FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of the facts 109, 392, 596, 790, 961 


Revocation of license 106, 107, 384, 385, 387, 389, 390, 396, 595, 
599, 604, 785, 786, 789, 794, 960 


Suspension of license 
F.0.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 


Breach of warranty, failure to prove 


Failure to prove terms 


Freezing injury in transit, buyer liable 


Normal transportation, failure to prove 
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Proof of, sustained 


Seller not responsible for condition of produce beyond contract 
RS ASMINEE MI ole cers o/o. oC Oe iS A Ie ee aE 997 


Suitable shipping condition 430, 433, 820, 847 
Suitable shipping condition warranty, not applicable 410, 425, 445, 975, 997 
GRADE AT DESTINATION 
Not of merchantable quality 611, 997 
Of merchantable quality 430, 847 
GUARANTEED PAYMENT 
Against losses due to rejection 
By broker, failure to prove 
By broker, liable for purchase price 
Failure to establish 
INSPECTION 
Failure to obtain 
Lateness of 
JOINT ACCOUNT 
Failure to prove 
JURISDICTION 
Setoff, untimely filed 
LICENSE 


Revocation of 106, 384, 385, 387, 390, 396, 595, 604, 
785, 786, 789, 794 


Suspended for: 
MN RAEI 50 6 soe ute. Sd oe SO lS wo Maren eae PR Me ee 604 
MERCHANTABILITY 


Failure to establish breach 
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NET PROCEEDS 


Failure to account truly and correctly for (Disciplinary) 394, 596 


Failure to pay promptly (Disciplinary) 394, 596 

Fully remitted 616, 623, 834 
PURCHASE PRICE 

Absence of 

Determined at market value 607, 629, 995 


Failure to pay and/or failure to pay in full 121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633, 
830, 858, 979, 1000 


No meeting of minds 
Not liable for, guarantee against losses 
Reduction of 
Reduction of, failure to prove 
RECONSIDERATION/REOPENING 
After default 
Dismissal of petition, untimely filed 
Orders on 
Petition to reconsider, dismissed 
Petition to reopen hearing, granted 
Petition to reopen, denied 
REJECTION 
Justified 
Lack of notice of 
Notice to broker does not constitute notice to consignor 
Untimely 425,975 
Wrongful 625, 983, 1002 
REPARATION AWARDED 
Admission of liability 165, 166, 640 
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REPARATION AWARDED—Cont. 
Both complainant and respondent 


Reduced amount 


Respondent, for fees and expenses 


RESALE 
Failure to give reasonable notice of 
Prompt and proper 
SETOFF 
For damages, awarded 
Untimely filed 
STAY ORDERS 
Bankruptcy proceeding 166, 167, 177, 1007 
Pending issuance of further order 167, 177, 490, 1007 
604, 638 
SUITABLE SHIPPING CONDITION 
Breach of 
Failure to establish breach 424, 430, 433, 820, 824 
Not applicable 130, 410, 425, 445, 975, 997 
TRANSPORTATION SERVICE & CONDITIONS 
Normality of 
UNDISPUTED AMOUNT 
Liability for, failure to release check 
Order for 
Order for, vacated 
Unjustified refusal to pay 
WARRANTY 
Breach of, failure to deliver properly loaded car 
Breach of, failure to deliver in suitable shipping condition 


Breach of, failure to prove 130, 424, 430, 433, 627, 820, 824, 975, 997 
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APPLICATION FOR CERTIFICATE 
Denial of, reversed 


REMAND ORDER 


To commissioner for further proceedings .............. 00 cee cee eee eeeee 1017 


POULTRY PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 
REMAND ORDER 
Case referred back to ALJ for further proceedings .................000005: 919 


wx U.S. GOVERNMENT PRINTING OFFICE: 1981—340.913:106 














